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Three Strikes and You’re Out!: The Political 
Sentencing Game.—Recent sentencing initiatives 
which mandate life sentences for three-time convicted 
felons may appeal to the public, but will they address 
the realities of crime? Authors Peter J. Benekos and 
Alida V. Merlo focus on the latest spin on sentencing: 
“three strikes and you're out.” Their article reviews the 
ideological and political context of recent sentencing 
reforms, examines “get-tough” sentencing legislation 
in three states, and considers the consequences of 
increasing sentencing severity. 

Electronic Monitoring in the Southern District 
of Mississippi.—Although many criminal justice 
agencies now use electronic monitoring as an alterna- 
tive to prison, some still hesitate to use it in supervis- 
ing higher risk offenders. Author Darren Gowen 
explains how the U.S. probation office in the Southern 
District of Mississippi began its electronic monitoring 
program with limited expectations but successfully 
expanded it for use with higher risk offenders. He 
describes the district’s first year of experience with 
electronic monitoring and discusses the selection cri- 
teria, the types of cases, the supervision model, and 
offender demographics. 

Helping Pretrial Services Clients Find Jobs.— 
Many pretrial services clients lose their jobs because 
they are involved in criminal matters; many have been 
either unemployed or underemployed for a long time. 
Some are released by the court with a condition to seek 
and maintain employment. Author Jacqueline M. Peo- 
ples describes how the U.S. pretrial services office in 
the Northern District of California addressed the issue 
of unemployment among its clients by launching a 
special project to identify employers willing to hire 
them. She also explains how the district developed an 
employment resource manual to help clients find jobs 
or training programs. 

Specialist Foster Family Care for Delinquent 
Youth.—Authors Burt Galaway, Richard W. Nutter, 
Joe Hudson, and Malcolm Hill contend that the cur- 
rent focus on treatment-oriented or specialist foster 
family care as a resource for emotionally or psychia- 
trically impaired children and youths may disguise its 
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This Issue in Brief 


potential to serve delinquent youngsters. They report 
the results of a survey of 266 specialist foster family 
care programs in North America and the United King- 
dom. Among their findings were that 43 percent of the 
programs admitted delinquent youths and that the 
delinquents were as likely to be successful in the 
programs as were nondelinquent youths. 

United States Pretrial Services Supervision.— 
In June 1994 the Probation and Pretrial Services 
Division, Administrative Office of the United States 
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Courts, published national standards for the supervi- 
sion of persons charged with criminal offenses who 
are released under supervision pending adjudication 
of the charges. The standards, set forth in United 
States Pretrial Services Supervision, Publication 111, 
guide officers in monitoring defendants’ compliance 
with release conditions imposed by the court. This 
article, which excerpts Publication 111, focuses on 
developing and executing the supervision plan and 
managing noncompliance with release conditions. 
The Supreme Court and Prisoners’ Rights.— 
Author Jack E. Call takes a comprehensive look at the 
prisoners’ rights law established by the Supreme 
Court, examining cases both chronologically and by 
subject area. He reports that the Court is presently in 
a period in which it largely defers to the judgment of 
corrections officials. He concludes that the Court has 
been generally unsupportive of prisoners in cases 
involving individual rights, conditions of confine- 
ment, and the procedures that are constitutionally 
required before various administrative actions affect- 
ing inmates can be taken but supportive on issues 
dealing with the right of inmates to access the courts. 
Restorative Justice: Implications for Organ- 
izational Change.—Authors Mark S. Umbreit and 
Mark Carey discuss adopting restorative justice as a 
mission for correctional agencies. They explain how 
agencies can prepare for fundamental changes in the 
way they do work, focusing particularly on the re- 
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storative justice planning process undertaken by the 
Dakota County (Minnesota) Community Corrections 
Department. The authors stress the importance of 
understanding what a restorative justice agency really 
is and of involving all staff members in the planning 
process. 

Juvenile Restitution and Recidivism in a Mid- 
western County.—Author Sudipto Roy focuses on an 
important aspect of restitutive sentencing—what im- 
pact restitution has on lowering offender recidivism. 
Specifically, he reports on a study which examined the 
impact of restitution on juvenile offenders’ recidivism 
after their successful exit from a restitution program 
established by the Superior Court of Lake County 
(Indiana). He found that the restitution program’s 
impact on lowering recidivism was more effective with 
first-time offenders than repeat offenders. 

An Impact Analysis of the Alabama Boot Camp 
Program.—Authors Jerald C. Burns and Gennaro F. 
Vito report on a study of the Alabama Department of 
Corrections’ boot camp program. The study revealed 
that boot camp graduates do not have a lower recidi- 
vism rate than probationers or split sentence incar- 
cerees. However, there is no evidence of “net widening” 
in the program. Furthermore, the results demonstrate 
that the boot camp program generated a cost savings 
and has the potential to reduce the size of the prison 
population. 


The articles and reviews which appear in Federal Probation express the points of view of the persons who wrote them and not necessarily 
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Three Strikes and You’re Out!: The Political 


Sentencing Game 


HE “WAR on crime” has added another 
nn to the arsenal of getting tough on 

crime: “three strikes and you're out.” From the 
slogans of “just say no” to “if you can’t do the time, 
don’t do the crime,” it is ironic that the latest meta- 
phor for crime policy parallels the baseball players’ 
strike of 1994. The recent initiatives to mandate life 
sentences for three-time convicted felons are re- 
sponses to the public’s fear of crime and frustration 
with the criminal justice system and indicate the 
continuation of politicized crime policy. 

In the 30 states that have introduced “three-strikes” 
legislation and in the 10 that have passed tougher 
sentencing for repeat offenders (Criminal Justice 
Newsletter, 1994c, p. 1), politicians have demonstrated 
quick-fix responses to the complex and difficult issues 
of crime, violence, and public anxiety over the disorder 
and decline in America. The United States Congress 
also finally overcame differences to legislate a new 
get-tough crime bill that not only includes a provision 
of life imprisonment for a third felony conviction but 
also authorizes the death penalty “for dozens of exist- 
ing or newly created federal crimes” (Idelson, 1994, p. 
2138). 


Notwithstanding the critics of these sentencing poli- 
cies (Currie, 1994; Gangi, 1994; Gladwell, 1994; Kra- 
mer, 1994; Lewis, 1994; Raspberry, 1993) politicians 
have rushed to embrace the “get even tougher” sen- 
tencing proposals because they have learned that “po- 
litically, it still works” (Schneider, 1993, p. 24). “Crime 
used to be the Republicans’ issue, just as the economy 
was the Democrats’. No more” (Schneider, 1993, p. 24). 
In his commentary on how the “misbegotten” three- 
strikes piece of legislation became part of the crime 
bill, Lewis writes that “the answer is simple: politics. 
Democrats wanted to take the crime issue away from 
Republicans. Republicans responded by sounding 
‘tougher” . . . and “President Clinton wanted some- 
thing—anything—labeled ‘crime bill” (Lewis, 1994, p. 
Ai13). 

This article reviews the ideological and political 
context of these sentencing reforms, examines get- 
tough legislation in three states and on the Federal 
level, and considers the consequences of increasing 


*Dr. Benekos is professor, Administration of Justice, Mer- 
cyhurst College. Dr. Merlo is professor, Department of Crimi- 
nal Justice, Westfield State College. This article is based on 
a paper presented at the annual meeting of the American 
Society of Criminology, November 1994 in Miami, Florida. 


By Peter J. BENEKOS AND ALIDA V. MERLO* 


sentencing severity. The review suggests that baseball 
sentencing will further distort the distribution of pun- 
ishments and will contribute to an escalation of politi- 
cal posturing on crime policies. 


Politicalization of Crime 


In a sense, this is what baseball sentencing is about: 
using the fear factor as a political issue; relying on 
what Broder calls “bumper sticker simplicity” to for- 
mulate crime policy (1994b, p. 6), and taking a tough 
stance on sentencing criminals as symbolic of doing 
something about crime. The politicizing of crime as a 
national issue can be traced to the 1964 Presidential 
election when Barry Goldwater promoted the theme of 
“law and order” and challenged Lyndon Johnson’s “war 
on poverty” as a soft-headed response to crime and 
disorder (Cronin, Cronin, & Milakovich, 1981). 

Thirty years ago the voters chose “social reform, civil 
rights, and increased education and employment op- 
portunities” over a “get-tough response to crime that 
included expanding police powers and legislating 
tougher laws” (Merlo & Benekos, 1992a, p. x). Today’s 
election results reflect a reversal of policy and the 
expansion of the Federal role in crime control (Con- 
gressional Digest, 1994). 

Even though Johnson won the 1964 election, the 
“nationalization” of the crime issue was established 
and the Federal Government began “a new era of 
involvement in crime control” (Congressional Digest, 
1994, p. 162): “the law and order issue just wouldn’t go 
away” (Cronin et al., 1981, p. 22) and it became em- 
bedded in the public’s mind and on the national agenda 
(Merlo and Benekos, 1992a, p. x). 

In his 1965 address to Congress, President Johnson 
“called for the establishment of a blue ribbon panel to 
probe ‘fully and deeply into the problems of crime in 
our Nation” (Congressional Digest, 1994, p. 162). This 
led to the Law Enforcement Assistance Act of 1965, the 
Omnibus Crime Control and Safe Streets Act of 1968, 
and more recently to the Comprehensive Crime Con- 
trol Act of 1984, the Anti-Drug Abuse Act of 1986, the 
Anti-Drug Abuse Act of 1988, the Crime Control Act of 
1990, and finally, the Violent Crime Control and Law 
Enforcement Act of 1994 (Congressional Digest, 1994, 
pp. 163, 192), which was signed by President Clinton 
on September 13, 1994. Since 1965 to 1992, the Fed- 
eral spending for the “administration of justice” has 
“risen from $535 million to an estimated $11.7 billion” 
(Congressional Digest, 1994, p. 162). 
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From Horton to Davis and McFadden 


The lessons of crime and politics were learned again 
in the Presidential election of 1988 when the then Vice 
President George Bush invoked the get-tough issue 
when he challenged Massachusetts Governor Michael 
Dukakis on his state’s correctional policies that al- 
lowed a convicted murderer serving a life sentence to 
participate in the furlough program (Merlo & Benekos, 
1992a, p. x). 

Willie Horton became the poster child of Republi- 
cans and reminded Democrats (as well as doubting 
Republicans) that appearing to be soft on crime (and 
criminals) was politically incorrect. The Willie Horton 
incident “effectively crystalized a complex problem by 
presenting it as a dramatic case history of one individ- 
ual” (The Sentencing Project, 1989, p. 3). Ironically, 
even without the Willie Horton incident, the 1980’s 
were a period of conservative crime policy in which 
get-tough sentencing reforms were implemented 
throughout the country (Merlo & Benekos, 1992b). As 
part of these get-tough, get-fair, just deserts, determi- 
nate sentencing reforms, penalties were increased, 
mandatory sentences were legislated, and prisons be- 
came overcrowded (Shover & Einstadter, 1988, p. 51). 

Similar to the Willie Horton situation, in 1993 an- 
other tragic case also became a “condensation symbol” 
for the public’s perception that crime was increasing, 
that violent criminals were getting away with murder, 
that sentences were too lenient, and that offenders 
were getting out of prison after serving only small 
portions of their sentences. The California case which 
outraged the public was the October 1, 1993, abduction 
and murder of 12-year-old Polly Klaas by a parolee 
who had been released after serving 8 years of a 
16-year sentence for a 1984 kidnapping (New York 
Times, 1993, p. A22). 

Richard Allen Davis, who was arrested November 
30, 1993, had convictions for two kidnappings, assault, 
and robbery and had spent “a good part of his adult 
life in jail” (New York Times, 1993, p. A22). At the time 
of his arrest, he was in violation of a pass from the 
halfway house that he was released te and therefore 
was also charged as a parole violator. 

This type of crime fuels public fear and outrage and 
becomes fodder for politicians who respond by calling 
for tougher sentences to curb the perceived increases 
in crime and violence. Coincidently to Davis’ arrest, 
the FBI released its semiannual tabulation of crime 
which “showed that the rate of crime as a whole 
declined 5 percent in the first six months of 1993 from 
the same period the year before and that the rate of 
violent crime dropped 3 percent” (Lewis, 1993, p. B6). 

These data, however, are not comforting to a public 
which sees the Klaas incident as evidence of the hor- 
rific and violent crimes which grip the Nation in fear. 
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“The public doesn’t rely on statistics to generate their 
perception of the level of crime. People’s perceptions 
are based on what they see and hear going on around 
them” (Michael Rand of the Justice Department, cited 
in Lewis, 1993, p. B6). In reviewing 1994 state political 
campaigns, Kurtz observed that “although other tra- 
ditional hot-button issues—welfare, taxes, immigra- 
tion, personal ethics—also are prominent, crime 
remains the 30-second weapen of choice, and the 
charge most often is that an incumbent is responsible 
for turning dangerous inmates loose” (1994, p. 12). 


Recent “Baseball Sentencing” Legislation 


In order to provide a clearer picture of the legislation 
that is designed to impose mandatory life sentences 
(without possibility of parole or early release), we 
examined the recently enacted Violent Crime Control 
and Law Enforcement Act of 1994 and similar statutes 
in the states of Washington, California, and Georgia. 
The Violent Crime Control and Law Enforcement Act 
of 1994, signed by President Clinton on September 13, 
1994, authorizes mandatory life imprisonment for per- 
sons convicted on two previous separate occasions of 
two serious violent felonies or one or more serious 
violent felonies and one or more serious drug offenses. 
According to the new Federal code, a “serious violent 
felony” includes offenses ranging from murder and 
aggravated sexual abuse to arson, aircraft piracy, car- 
jacking, and extortion (U.S. Government Printing Of- 
fice, 1994, pp. 194-195). 

In the State of Washington, the “Persistent Offender 
Accountability Law” was approved by the voters in 
November 1993 by a 3 to 1 victory and became effective 
in December 1993 (Corrections Digest, 1994a). Under 
the revised statute, an offender who is categorized as 
a “persistent offender” must be sentenced to life im- 
prisonment without any hope of parole if he or she has 
been convicted of a “most serious offense” and has two 
prior separate convictions for crimes that meet the 
“most serious offense” definition (Washington Laws, 
1994, p. 1). Included in the definition of “most serious 
offense” are crimes ranging from “manslaughter in the 
second degree” to “promoting prostitution in the first 
degree” or any felony defined under any law as a Class 
A felony or criminal solicitation of or criminal conspir- 
acy to commit a Class A felony (Washington Laws, 
1994, p. 13). 

In March 1994, Governor Pete Wilson signed Cali- 
fornia Assembly Bill 971 into law. Its most publicized 
provision is the requirement that judges impose “. . . 
an indeterminate sentence of a minimum of 25 years 
to life, or triple the normal sentence, whichever is 
greater, on offenders convicted of certain serious or 
violent felonies if they have two previous convictions 
for any felony” (Tucker, 1994, p. 7). The offenses in- 
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cluded in the category of serious or violent felony range 
from murder and rape to burglary, any felony using a 
firearm, and selling or giving drugs such as heroin, 
cocaine, and PCP to a minor (California Penal Code, 
81192.7). 

In Georgia the voters approved “The Sentence Re- 
form Act of 1994” which authorizes life imprisonment 
without possibility of parole, pardon, early release, 
leave, or any other measure designed to reduce the 
sentence for any person convicted of a second “serious 
violent felony.” Under Georgia law, a serious violent 
felony is defined as “... murder or felony murder, armed 
robbery, kidnapping, rape, aggravated child molesta- 
tion, aggravated sodomy and aggravated sexual bat- 
tery” (Georgia Statutes, 17-10-6.1). 

Despite the fact that this law became effective Janu- 
ary 1, 1995, any felony committed before that date in 
Georgia or in another jurisdiction, which meets the 
Georgia definition of a “serious violent felony,” would 
count as one of the “strikes.” The Federal code and the 
Washington and California laws contain similar lan- 
guage. The offender’s criminal record in the state 
where the most recent conviction occurs as well as his 
or her record in other states or on the Federal level 
determine the number of “strikes.” In short, an of- 
fender may already have the requisite number of con- 
victions even as the mandatory sentencing provisions 
first become effective. 

When the Federal criminal code and the three 
strikes laws are compared, it appears that the Georgia 
law is the most restrictive. Unlike the others, it con- 
tains a “two strikes” versus a “three strikes” provision. 
However, upon closer inspection, Georgia’s law is the 
only one of the four reviewed here that requires man- 
datory life imprisonment for crimes that can be strictly 
identified as violent. By contrast, the Federal law and 
the Washington and California laws include a variety 
of nonviolent crimes such as burglary, prostitution, 
and drug trafficking that can result in a mandatory 
life sentence in prison. In California, for example, a 
criminal twice convicted of the property crime of bur- 
glary may be sentenced to life in prison for a third 
burglary conviction. 

In order to clarify the intent of the legislation—that 
these offenders serve lengthy prison sentences—some 
states such as Washington stipulate that the Governor 
is “urged to refrain from pardoning or granting clem- 
ency” to offenders sentenced until the offender has 
reached the age of 60 (Final Legislative Report, 1994, 
p. 1). In order to discourage the Governor’s use of 
pardons as a way to minimize the effects of the legis- 
lation, Washington law mandates that the Governor 
provide reports twice each year on the status of these 
“persistent offenders” he or she has released during 
his or her term of office and that the reports continue 
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to be made for as long as the offender lives or at least 
10 years after his or her release from prison (Final 
Legislative Report, 1994, p. 1). 


Effects of Baseball Legislation 
Thermodynamic Effects of Baseball Punishment 


While the get-tough rhetoric continues to capture 
the public’s support, the consequences of increased 
sentencing penalties are having an unintended but not 
unanticipated impact on the criminal justice system. 
In California where the mandatory statute “makes no 
distinction between ‘violent’ and ‘serious’ felonies . . . 
a superior court judge, Lawrence Antolini, declared 
the three-strikes law unconstitutional” because it 
“metes out ‘cruel and unusual’ jail terms” for nonvio- 
lent criminals and “robs justices of the power to evalu- 
ate the nuances of individual cases” (Peyser, 1994, p. 
53). In an article about the tough California sentenc- 
ing law, a New York Times report indicated that “judges 
in many California jurisdictions have been indicating 
their reluctance to follow the new law . . . by changing 
some felony charges to misdemeanors” (1994c, p. A9). 
In addition, Supreme Court Justice Anthony Kennedy 
has also criticized the “increasing use of mandatory 
minimum sentences, saying the practice was unwise 
and often unfair” (New York Times, 1994a, p. Al14). 

And, as some judges find fault with the harsher 
sentencing laws, prosecutors are also raising doubts 
about the ability of the courts to handle the number of 
cases which fall under the baseball sentencing provi- 
sions. In California, where the District Attorneys’ As- 
sociation opposed the three-strikes law, Los Angeles 
County District Attorney Gil Garcetti voiced concerns 
that the broad nature of California’s sentencing law 
would expand the number of felons subject to life in 
prison (Criminal Justice Newsletter, 1994a, p. 6). In 
an interview with National Public Radio, Garcetti 
stated that Los Angeles County alone would need 40 
more prosecutors to handle the increase in the number 
of cases (National Public Radio, 1994). 

What Garcetti was referring to is the potential in- 
crease in the number of accused offenders who refuse 
to plea-bargain and would rather take their chances 
on a trial (Peyser, 1994, p. 53). For example, a con- 
victed murderer in California, Henry Diaz, originally 
entered guilty pleas to three counts of child molesta- 
tion. When he learned that “one of the incidents oc- 
curred after the ‘three-strikes’ law went into effect on 
March 7 (1994), making (him) eligible for sentencing 
under the new law,” he withdrew his guilty plea and 
requested a trial (New York Times, 1994d, p. A19). 
Responses such as this give the California Judicial 
Council reason to “estimate that the new law will 
require an additional $250 million per year to try more 
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felony cases” (Criminal Justice Newsletter, 1994a, p. 
7). 

These types of judicial responses illustrate a hydrau- 
lic, thermodynamic effect where getting tough may in 
fact result in being softer. For example, “the law allows 
prosecutors to move to dismiss criminals’ prior convic- 
tions ‘in the furtherance of justice’-—namely, if they 
believe the law mandates an elephantine sentence for 
a puny offense” (Peyser, 1994, p. 53). Another avenue 
to circumvent the law is a “wiggle” factor where dis- 
trict attorneys can “classify certain crimes that strad- 
dle the felony-misdemeanor line as misdemeanors” 
(Peyser, 1994, p. 53). 

In addition, some district attorneys have reported 
“instances in which crime victims had told prosecutors 
they would not testify if a conviction meant the defen- 
dant would fall under the requirements of the new 
law” (New York Times, 1994c, p. AQ). As Griset ob- 
served in her study of determinate sentence reforms, 
legislators fail to “recognize the inevitability of the 
exercise of discretion at all points in the criminal 
justice system” and as a result develop policies which 
are incongruent and inconsistent with the reality of 
the criminal justice system (1991, p. 181). The above 
examples illustrate her conclusions and also suggest 
an inverse relationship between the severity of sanc- 
tions and the likelihood that those sanctions will be 
applied (Black, 1976). 

Police officers are also experiencing the effects of 
these baseball “swings” at offenders: “suspects who are 
more prone to use violence when cornered” (Egan, 
1994, p. Ail). In one case in Seattle, a suspect threat- 
ened to shoot police after he was cornered. “After the 
suspect was taken into custody, the police were told by 
his acquaintances that he thought he was facing a 
three-strikes charge. Rather than face life in prison, 
he decided to confront officers” (Egan, 1994, p. A11). 
Prisons and Prisoners: Economic and Social Impact 

With crime uppermost in voters’ minds, the new 
Federal crime bill was frequently featured in the 1994 
election campaigns. Incumbent members of Congress 
informed their constituents of the immediaie effects of 
the legislation on their home state. For example, New 
Jersey has been promised $77 million for new prisons 
and 3,800 police officers. Pennsylvania is slated for 
$110 million for prisons and 4,200 new police officers 
(The Vindicator, 1994, p. A5). These tangible results of 
the crime bill are intended to provide voters with a 
sense of security and satisfaction. However, the public 
has not yet focused on the long-term costs of these new 
initiatives. 

There is little doubt that an immediate effect of the 
legislation will be to increase the already enormous 
prison population in the United States. According to 
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The Sentencing Project research, there are currently 
1.3 million Americans incarcerated (Mauer, 1994a, p. 
1). The incarceration rate is 519 per 100,000, making 
the United States’ rate second only to Russia’s (Mauer, 
1994a, p. 1). In the United States, the incarceration 
rate of African-Americans (1,947 per 100,000) as com- 
pared to the incarceration rate of whites (306 per 
100,000) is even more striking; Mauer’s analysis illus- 
trates that there are currently more African-American 
males in prisons and jails in the United States than 
enrolled in institutions of higher education (Mauer, 
1994a, pp. 1-2). In terms of future projections, the 
National Council on Crime and Delinquency (NCCD) 
contends that if the remainder of the states follow in 
the footsteps of the Federal Government and of those 
states such as Washington and California, the inmate 
population in American prisons will rise to a minimum 
of 2.26 million within the next 10 years (Corrections 
Digest, 1994b, p. 1). ; 

An increase of over a million inmates will mandate 
an increase in the level of funding necessary to accom- 
modate such a large population. According to NCCD 
estimates, the Federal Government and the states will 
need an additional $351 billion during the next 10 
years (Corrections Digest, 1994b, p. 1). In California, 
the effects of the three strikes provision are estimated 
to increase the costs of operating the state prisons by 
$75 million for fiscal year 1994-1995 (Tucker, 1994, p. 
7). The requisite prison construction that will be nec- 
essary to fulfill the legislative provisions is estimated 
to cost California residents $21 billion (Mauer, 1994a, 
p. 22). The Federal grants that the states are hoping 
to receive from the Federal Government will fall far 
short of these costs. 

In addition, there are also the costs associated with 
providing health care and security for inmates over 
the age of 50. Based upon demographic data obtained 
from the California Department of Corrections, NCCD 
projects that the number of inmates who are 50 years 
of age or older will increase by 15,300 from 1994 to 
1999. Although these older inmates comprised only 4 
percent of California’s prison population in 1994, it is 
estimated that they will represent 12 percent of the 
prison population in 2005 (NCCD, 1994, p. 3). State 
officials in California expect that the full impact of this 
legislation will be realized in the year 2020 at which 
time over 125,000 inmates or 20 percent of the prison 
population will be 50 years of age or older (NCCD, 
1994, p. 3). 

The New Jersey Department of Corrections has es- 
timated that a new baseball sentencing bill would 
have a substantial financial impact on prison costs. In 
a financial impact statement, the Office of Legislative 
Services reported that “for every inmate who is not 
paroled as a result of this bill, an additional $80,000 
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in construction costs and $1 million in operating costs 
would be incurred over the lifetime of that in- 
mate...that accounting breaks down to $25,000 per 
year per inmate for operating costs or an additional 
$3.75 million each year for 30 years, or $1.7 billion” 
(Gray, 1994, p. B9). In other words, Todd Clear esti- 
mates it would cost “ $1 million to lock up a 30-year 
criminal for life” (Clear cited in Levinson, 1994, p. B2). 

In his review of the costs of crime and punishment, 
Thomas not only finds that “the fastest growing seg- 
ment of state budgets in fiscal 1994 is corrections” but 
he considers that as more funds are put into public 
safety and crime control, there are fewer funds for 
other public and social programs (Thomas, 1994, p. 
31). For example, Geiger reports that “seventy percent 
of all the prison space in use today was built since 
1985. Only 11 percent of our nation’s classrooms were 
built during the 1980s” (1994, p. 22). 

In an assessment of the consequences of baseball 
sentencing laws on prison costs, The Sentencing Pro- 
ject cautioned that “the most significant impact of 
these proposals, though, will begin to take place 10-20 
years after their implementation, since the prisoners 
affected by these proposals would generally be locked 
up for at least that period of time under current 
practices” (1994, p. 2). 

Confronted with the fact that an older inmate popu- 
lation will have a higher incidence of circulatory, res- 
piratory, dietary, and ambulatory difficulties than 
younger inmates, prison officials need to anticipate 
and plan for geriatric services and programs now. 
Another realization is that these inmates pose the 
least risk in terms of criminal behavior. As a group, 
they are not a threat to society since crime is primarily 
an activity of young males. As a result, while the 
United States will be spending millions of dollars on 
the incarceration of these older prisoners, this is un- 
likely to reduce the incidence of crime. 

Mauer (1994a) contends that these sentencing poli- 
cies will have several lasting effects. First, the money 
spent to build new prisons will represent a commit- 
ment to maintain them for at least 50 years. Once the 
public has invested the requisite capital for construc- 
tion, the courts will continue to fill the beds. Second, 
the funds that will be allocated to the increased costs 
of corrections will not be able to be used for other crime 
prevention measures. There will be little money avail- 
able to improve the effectiveness of other components 
of the system such as juvenile justice, and diversion or 
early intervention programs will receive only limited 
funding and support. Third, the incarceration rate of 
African-American males will continue to increase. As 
a result, there is little reason to believe that the status 
of young African-American males will improve when 
their representation in American prisons and jails 


THREE STRIKES 


exceeds their representation in college classrooms. 
Fourth, there will be little opportunity to fully exam- 
ine and discuss crime in the political arena because 
prevailing policies will be so dependent upon a limited 
range of sentencing initiatives (Mauer, 1994a, p. 23). 
Once the “quick fix” mentality to crime has been 
adopted, it is less likely to expect a divergence from 
the “punitive-reactive” response to crime. 


Assessing the Effectiveness of 
Baseball Sentences 


While some legislatures and policy wonks would 
disagree, “there is no reason to believe that continuing 
to increase the severity of penalties will have any 
significant impact on crime” (The Sentencing Project, 
1994, p. 2). In their critique of incarceration trends, 
Irwin and Austin observed that political rhetoric has 
distorted rational sentencing policies and resulted in 
large increases in the number of prisoners, many of 
whom are nonviolent, without any corresponding re- 
ductions in crime (1994). 


In a study of California’s get-tough-on-crime strat- 
egy, “which quadrupled the prison population between 
1980 and 1992,” Joan Petersilia concluded “that the 
much higher imprisonment rates in California had no 
appreciable effect on violent crime and only slight 
effects on property crime” (Petersilia, cited in Broder, 
1994a, p. 4). Despite such findings that these meas- 
ures may be ineffective in reducing crime, and not- 
withstanding the spiraling costs of baseball 
sentencing, the punishment model continues to pre- 
vail. 

In her review of retributive justice and determinate 
sentencing reforms, Griset (1991, p. 186) concludes 
that : 

the determinate ideal arose as a reaction, a backlash against the 

perceived evil of the reigning paradigm. While the theoretical 

underpinnings of determinacy attracted a large following, in 


practice the determinate ideal has not lived up to the dreams or 
the promises of its creators. 


With a similar argument, Robert Gangi, executive 
director of the Correctional Association of New York, 
writes that “three strikes and you're out represents 
extension of a policy that has proven a failure” (1994, 
p. Al4). 

With a strong momentum toward tougher sentences 
and the success of get-tough political posturing on 
crime issues, it is unlikely that baseball metaphors 
will fall into disuse. For example, a proposal in Oregon 
would offer voters a “grand slam” package for crime. 
This package would require prisoners to work or study, 
prohibit sentence reductions without a two-thirds leg- 
islative vote, make sentencing alternatives to prison 
more difficult, and impose mandatory minimum sen- 
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tences for all violent offenders older than 15 (Rohter, 
1994, p. A12). 


Conclusion 


In this review of the recently enacted Federal crime 
bill and the Washington, California, and Georgia stat- 
utes, and in the assessment of the anticipated conse- 
quences of recent sentencing statutes, baseball 
punishment is characterized as the latest episode in 
the search for the “quick fix” to a complicated and 
disturbing social problem. These attempts to prevent 
crime, however, are misguided and will prove to be far 
more costly and ineffective than their proponents and 
the public could have anticipated. In the rush to enact 
“three strikes legislation,” elected officials and the 
electorate appear to have given little thought to the 
long-term effects of these provisions. 

In terms of additional systemic costs, these laws will 
have a considerable effect on an already over-burdened 
court system. The process of justice relies extensively 
on an offender entering into a plea agreement. Once 
these laws become enacted, there will be little incen- 
tive for an offender to plead guilty to any charges 
which could result in longer periods of incarceration. 
If offenders know that pleading guilty will constitute 
a first or second strike let alone a third, there is a 
greater likelihood that they will demand a trial. As a 
result, such legislation will necessitate additional 
funding for more prosecutors, judges, and court ad- 
ministrative and support staff. 

One of the distressing aspects of these sentencing 
proposals is that they seem to have far-reaching effects 
on other offender populations. Included in the newly 
enacted Federal code is a provision to try as adults 
those juveniles who are 13 years of age and charged 
with certain violent crimes. It will be possible for the 
first strike to have been committed at age 13. This 
tendency to treat juvenile offenders more harshly is 
but one manifestation of a trend in juvenile justice 
mandating waiver into the adult court and sentencing 
younger juveniles to prison. Efforts to confront the 
crime problem would be more effective if society ad- 
dressed the tough issues of gun availability, family 
violence, and drug prevention (Mauer, 1994c). 

The “three strikes” legislation has also raised public 
expectations far beyond the likelihood of success. A 
Wall Street Journal/NBC News poll found that 75 
percent of Americans interviewed believed that enact- 
ing such legislation would make a “major difference” 
in the crime rate (Criminal Justice Newsletter, 1994d, 
p. 1). Apparently, elected officials and the media have 
succeeded in pandering to the American penchant for 
oversimplifying the causes of crime. 

_ Despite legislative sentencing changes, the crime 
problem has not been addressed. Absent a commit- 
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ment to do more than get tough on criminals, the 
“three strikes” legislation is just one more costly slo- 
gan which will have no appreciable benefit for society. 
Research and commentary on the consequences of 
baseball punishment suggest that prison populations 
will continue to grow, corrections expenditures will 
consume larger percentages of government budgets, 
and sentence severity will have “no discernible effect 
on the crime rate” (Currie, 1994, p. 120). As the rheto- 
ric pushes punitive policies to the margin, baseball 
metaphors and politicalization of sentencing will con- 
tinue to divert attention from addressing the antece- 
dents and correlates of crime. It is not surprising that 
the emotionalizing of policy results in “feel-good bro- 
mides, like ‘three-strikes’...that create the illusion of 
problem solving” (Kramer, 1994, p. 29). 
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Electronic Monitoring in the Southern 
District of Mississippi 


By DARREN GOWEN 


Introduction 


INETEEN NINETY-four marked the first 

year that the United States Probation Office 

in the Southern District of Mississippi used 
electronic monitoring for home confinement cases. 
We originally expected that we would use this new 
program primarily to satisfy Federal sentencing 
guidelines in particular criminal cases. Beyond this, 
however, our expectations were not altogether clear. 
We also had some reservations about using elec- 
tronic monitoring. Those who work in criminal jus- 
tice are often quick to recall at least one catastrophe 
in which an electronically monitored offender “es- 
capes” from home and 20 minutes later commits an 
armed robbery and kills a convenience store clerk. As 
probation officers, our overriding concern is commu- 
nity safety. Needless to say, our unfamiliarity with 
electronic monitoring only seemed to invoke numer- 
ous hypothetical catastrophic images. 

However, these undesirable images quickly dissi- 
pated once our electronic monitoring program became 
firmly established. Once the various actors in the court 
arena, such as judges, prosecutors, defense attorneys, 
and probation officers, began recognizing its benefits, 
use of home confinement increased, particularly for 
pretrial defendants and court supervision violators. 
The resulting caseload expansion produced some in- 
teresting challenges in program administration and 
changed the nature of our overall supervision philoso- 
phy. This article describes some developmental as- 
pects of our electronic monitoring program, including 
selection criteria, types of cases, supervision model, 
and offender demographics. 


Selection Criteria 

Initially, our selection criteria restricted participa- 
tion in home confinement to a very select group of 
offenders (i.e., those with no violent, mental illness, or 
severe substance abuse history). With many new home 
confinement programs, as confidence with electronic 
monitoring technology grows, so does the acceptance 
of more high risk offenders (Renzema & Skelton, 1990, 
p. 331). Similarly, after several high risk offenders 
slipped past our stringent entrance requirements— 
most successfully completing their term—we began 
seeing the positive behavioral impact electronic moni- 
toring had on drug users and other “irresponsible” or 
noncompliant offenders. 
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The U. S. Probation Office in Southern Mississippi 
serves both probation and pretrial components in the 
court system. We originally began using electronic 
monitoring for only post-sentence cases. Later, we 
began recommending certain pretrial defendants for 
home curfew, home detention, or house arrest as a 
condition of bond. In our experience, defendants at the 
pretrial stage are often more resistant to supervision 
than post-sentence offenders. It is not uncommon for 
pretrial defendants to display both attitudinal and 
behavioral hostility toward supervision efforts, possi- 
bly because of their new-found situation of being 
charged with a criminal offense. Although officers also 
observe these characteristics among the post-sentence 
population, they certainly appear more prevalent at 
the pretrial stage. Consequently, our experience su- 
pervising pretrial defendants on electronic monitoring 
led to our expanding the acceptance criteria for proba- 
tioners and supervised releasees even more. 


Types of Cases 
Supervision Violators 


After accumulating some degree of confidence in 
monitoring high-risk pretrial defendants, we next at- 
tempted to duplicate our efforts specifically with court 
supervision violators. According to current Federal 
community supervision imperatives (Monograph 109, 
1993, pp. 40-41), the selection of an intervention 
should be appropriate to the specific noncompliant 
behavior. Intervention should be timely, realistic, and 
progressive. Two distinct types of violators emerged as 
appropriate candidates for placement on home con- 
finement: 

1) Substance abusers. Those who test positive for 

alcohol or drugs, yet retain some semblance of 
employment and residential stability; 


2) Irresponsible offenders. Those who fail to report, 
fail to complete community service, make false 
statements to the probation officer et al. (i.e., 
mainly technical violations). 


Regarding the first category, if a person appears to 
have a good work history and stable living environ- 
ment, he or she may be only a recreational drug or 
alcohol user. Of course, some severe drug and alcohol 
users are successful in maintaining a facade of nor- 
malcy in their lives, and we have had such individuals 
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go on to complete a term of home confinement success- 
fully. Incidentally, our district policy maintains a zero 
tolerance for drug use, so removal from the program is 
mandatory after testing positive for illegal substances 
only once. 

The second category, “irresponsible offenders,” is in- 
tended to depict those individuals who acquire repeated 
technical violations simply because of their own irre- 
sponsibility. Offenders who are difficult to “keep up 
with,” as well as those who continually fail to comply 
with community service, restitution, or fine conditions, 
are good examples. Sometimes an offender may seem, at 
first, to fit this irresponsible profile but upon further 
investigation is found to be abusing alcohol or drugs, a 
characteristic of the first violator category. 

With both types of violators, we quickly observed the 
incredible deterrent effect of the electronic ankle bracelet 
and the required adherence to a daily activity schedule. 
The bracelet, which transmits a signal for reception by 
a home monitoring unit, also serves as a constant re- 
minder to the offender to comply with specified require- 
ments. An approved daily activity schedule, which is 
used to allow the offender certain times of the day to be 
“in range” and “out of range” from the residence, is a 
product of an offender actually planning his or her life 
ahead of time. These two things alone can offer very 
effective intervention. Of course, if such intervention 
fails to achieve compliance, the threat of revocation as a 
backdrop to the home confinement alternative always 
serves as an additional motivator. 

Using home confinement as a sanction for noncom- 
pliance requires modification of conditions by the 
court. Unlike much larger districts, such as Southern 
Florida, where petitioning the court for a modification 
takes a considerable length of time (Freburger & Al- 
mon, 1994, p. 23), in Southern Mississippi we can 
practically walk the paperwork through the necessary 
steps within 1 or 2 days (with offender consent). 

The high number of personal contacts between offi- 
cer and offender required by home confinement super- 
vision sets the stage for a close rapport. Thanks to 
electronic technology, the officer receives daily, from 
the monitoring contractor, a facsimile consisting of 
reports, which summarize, among other things, of- 
fender departures from, and arrivals to, the residence. 
This high-precision information changes the commu- 
nicable environment between officer and offender. For 
instance, should an offender arrive home 10-20 min- 
utes late, the officer can confront the offender regard- 
ing this schedule aberration, usually within 24 hours. 
Such feedback on seemingly small violations helps to 
deter more serious ones. 

Our limited experience with supervision violators on 
home confinement has demonstrated this new inter- 
personal environment helps regain compliance. Of 


course, officers should try other less intrusive sanc- 
tions before modifying conditions and proceeding with 
home confinement. But when increased contacts and 
other methods fail, the logical next step is home con- 
finement, given certain residential and employment 
requirements. 

Sometimes, however, home confinement might be 
the logical first step for sanctioning an offender. For 
instance, one of our supervised releasees tested posi- 
tive for cocaine. He admitted using and indicated he 
used at night, particularly on weekends with his 
friends. The offender was already in drug aftercare. 
He resided with his mother and appeared to have a 
stable home situation. He also worked regularly for a 
construction company. The officer sought a modifica- 
tion for home confinement to restrict this person’s 
activities outside of home and employment. On home 
confinement, the only place this offender went at night 
was to Alcoholics Anonymous meetings. With this par- 
ticular individual, other types of sanctions, such as 
increased reporting, might have served only to identify 
additional violations rather than to correct his misbe- 
havior. As it stood, the home confinement served as a 
logical first choice for effective correctional interven- 
tion. 


Of course, not every supervision violator placed on 


home confinement succeeds. But it is important to 
understand that those who do succeed, do so when less 
restrictive sanctions were largely ineffective and more 
restrictive sanctions (such as halfway house place- 
ment or revocation) might negate the responsibilities 
required to subsist successfully in the community— 
where most offenders eventually go. 


Pretransfer and Prerelease Cases 


Home confinement might, in a very limited number 
of instances, enhance risk control over those offenders 
seeking transfer from a sentencing district to the 
district in which they previously resided. This tool 
might be suitable for those individuals having a poor 
track record on supervision—such as is common with 
some parole cases. The offender in question would 
have to agree to a modification of supervision condi- 
tions to include home confinement. The sentencing 
district court or the U.S. Parole Commission would 
also have to be agreeable. One interesting caveat to 
such a modification tied to transfer approval is that if 
an offender will agree to a term of monitoring, he or 
she most likely has legitimate intentions in relocating. 

A modification to add home confinement as a super- 
vision condition might serve some limited purpose for 
offenders seeking approval for their release plan to the 
community. For example, in our district a Choctaw 
Indian convicted of a sex offense was restricted, as a 
supervision condition, from the Indian reservation 
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where the victim resided. This condition had a definite 
purpose. But the offender had no family ties, or means 
of support, off the reservation. To prevent this individ- 
ual from defiantly residing on the reservation anyway, 
regardless of any court order, we opted to allow him 
limited access to the reservation with a modification 
for home confinement. The offender, while still in 
custody, agreed to a term of home confinement. The 
sentencing court agreed to allow the defendant access 
to the reservation, residing in a different community 
(lecation) than the victim. 

The obvious point of this discussion on pretransfer and 
prerelease cases is that home confinement with elec- 
tronic monitoring is a very useful, flexible tool to ensure 
compliance for those cases presenting unique supervi- 
sion challenges. The above example illustrates our pro- 
pensity for operating within the enhanced supervision 
framework for case planning—ensuring the adherence 
to court orders, controlling risk to the community, and 
offering correctional treatment. 


The Supervision Model 


Unlike larger districts serving high population metro- 
politan areas, Southern Mississippi has a largely rural 
population. This presents some unique supervision chal- 
lenges. Offenders residing in rural areas are supervised 
by general supervision officers assigned to that specific 
geographical area. A home confinement coordinator is 
on-call to the monitoring contractor in the case of alerts. 
Thus, instead of one officer maintaining a full caseload 
of home confinement cases, each officer in the supervi- 
sion unit has several of these specialized cases. Supervi- 
sion officers rotate on-call duty—handling alerts from 
the monitoring center—on weekends. 

According to local policy, a minimum of two personal 
contacts between officer and offender are required 
each week. Usually, offenders report to the probation 
office once a week; officers make at least one surprise 
personal visit, at home or elsewhere, each week. Col- 
lateral contacts with employers and significant others 
are made monthly. These contacts verify compliance 
with both electronic monitoring/home confinement 
rules as well as other supervision conditions. Office 
visits are used for urine collections, checking the 
transmitter or bracelet on the offender’s ankle, and 
making schedule changes for the remainder of the 
week. Home visits are necessary, not only to check the 
offender’s living situation, but to check the monitoring 
unit as well. Since the monitoring unit and electronic 
bracelet only verify an offender’s presence at home, 
collateral visits are necessary to verify the offender’s 
whereabouts when “out of range” of the residence. 

Special equipment enables us to enhance surveil- 
lance of electronically monitored offenders, especially 
when they are away from (i.e., out of range of) home. 


FEDERAL PROBATION 


March 1995 


Officers use a hand-held, portable receiver for detecting 
the presence of a transmitter’s signal, the condition of 
the transmitter battery, and whether a tamper condition 
exists. This device allows the officer, for instance, to drive 
anonymously by the building where an offender is work- 
ing and immediately know if he or she is inside, without 
even getting out of the car. 

Home confinement with electronic monitoring re- 
quires increased field supervision, which represents an 
increased risk to officer safety. Fortunately, our use of 
two-way mobile radios, cellular phones, pagers, portable 
receivers, bullet-resistant vests, nonlethal devices 
(CapStun), and firearms assists our officers in meeting 
these responsibilities safely. 

When responding to an alert requiring a home visit 
during off-duty hours, policy dictates that two officers 
respond. Supervisor approval must be obtained before 
dispatching to an offender’s residence. We also request 
assistance from local law enforcement when personally 
responding to alerts at night. 


Offender Demographics 


A common argument made against the use of elec- 
tronic monitoring as an alternative to incarceration is 
that the selection requirements are potentially discrimi- 
natory against minorities and particularly those in lower 
socioeconomic classes (Rackmill, 1994, p. 51). Common 
sense tells one that a wealthy offender, restricted to a 
luxurious home, is not being punished or sanctioned to 
the same extent as the individual who lives in a housing 
project. Unfortunately—as many practitioners will at- 
test—many of those at the bottom of the socioeconomic 
stratum enjoy better living conditions in custody. During 
our first year of electronic monitoring we detected no 
programmatical bias favoring white-collar offenders. Al- 
though no data were collected on income or other socio- 
economic phenomena, my unscientific observations were 
that Southern Mississippi’s proclivity to place higher 
risk pretrial defendants and supervision violators in the 
electronic monitoring program had a balancing effect on 
representation along the socioeconomic continuum.’ 

As to racial composition, the general population in 
Southern Mississippi, as well as our total supervision 
caseload (both probation and pretrial), could be char- 
acterized as an almost equal distribution between 
blacks and whites. The racial composition of home 
confinement cases in 1994, then, is not surprising: 60 
percent of the total caseload was white, 36 percent 
black, and 4 percent Indian. As to gender, 22 percent 
were female. 

Out of our annual cumulative total caseload of 49, 4 
cases (8 percent) failed. Two of these failures were for 
unauthorized leave—both were Bureau of Prisons in- 
mates. The third failure was for not adhering to home 
confinement and other probation conditions (not pay- 
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ing utility bills and not maintaining employment). The 
fourth was a pretrial defendant who tested positive for 
cocaine. Although a majority of the total caseload 
consisted of male participants, only one of the four 
failures was male. 


Conclusion 

We began our first year of electronic monitoring with 
limited expectations about its use and with very strin- 
gent entrance requirements. As the year went along, 
we began accepting much higher risk cases with excel- 
lent results—not the catastrophes we first imagined. 
This led to our expanding the use of home confinement 
to supervision violators and also to selected pretrans- 
fer and prerelease cases where closer monitoring 
might be useful in risk management. 

Common perceptions about electronic monitoring 
held by our staff, as well as by the judges in our 
district, have changed tremendously. What was in- 
itially viewed as a limited alternative to incarceration 
is now distinguished as an effective means of interven- 
tion.? Our home confinement supervision model has 
been adapted to suit a largely rural populace, which 
requires that supervision case assignments be dis- 
persed among many general supervision officers 


rather than to just one home confinement specialist. 
We hope our experience with electronic monitoring can 
be of benefit to others in similarly sized districts who 
want to expand the use of this new technology in their 
own supervision efforts. 


NOTES 


‘This observation carries the assumption that a statistically 
significant i inverse relationship exists between supervision risk and 


2We have progressed similarly with pretrial cases. 
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Helping Pretrial Services 
Clients Find Jobs* 


By JACQUELINE M. PEOPLES 
Supervising United States Pretrial Services Officer, Northern District of California 


EDERAL PRETRIAL services officers super- 

vise individuals, charged with Federal of- 

fenses, who have been released by United 
States magistrate judges or district court judges 
pending adjudication of the charges. Many of these 
individuals are unemployed and have committed 
crimes because of their poor financial status. In a 
significant number of cases, they are either unem- 
ployed or underemployed for a long time. 

Because pretrial services clients are involved in 
criminal matters, many of them lose their jobs. Then 
the stigma of being involved in a criminal case or being 
convicted of an offense makes it difficult for these 
individuals to obtain work. Often the court releases 
them with a condition to seek and maintain employ- 
ment throughout their period of supervision. The phi- 
losophy of the court is that these individuals are more 
apt to stay out of trouble if they are gainfully employed 
and able to meet their financial needs. 

Individuals who are without jobs seem more likely 
to commit the kinds of crime that lead to imprisonment 
(Viscusi, 1986; Duster, 1987, pp. 300-346). Also, offend- 
ers who are even slightly more successful at work seem 
to commit fewer crimes than offenders who are less 
successful in the labor force (Petersilia, Greenwood, & 
Lavin, 1987, p. 321). Furthermore, some research in- 
dicates that unemployment rates before imprison- 
ment are a strong predictor of which inmates will 
engage in crime at the highest rate after their release 
(Greenwood, 1980, pp. 85-88). 

Criminals tend to have poorer work records and 
higher rates of unemployment than nonoffenders, but 
some research indicates that more and better job op- 
portunities might lead some offenders to select legiti- 
mate sources of income over illegal ones (Freeman, 
1983, p. 106). People who hold unattractive jobs that 
pay poorly, are boring, and offer little room to advance 
may not think they stand to lose much if they are 
arrested (Cook, 1975; Orsagh & Witte, 1981, pp. 11-54; 
1055-1071). Finding a good job to which a person can 
feel committed over time seems to be more important 
than simply holding some job. 

This article focuses on how the pretrial services 
office in the Northern District of California addressed 
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the issue of unemployment among its clients by 
launching a special project to identify employers will- 
ing to hire defendants. The other goal of the project 
was to develop an employment resource manual to 
help defendants find jobs or training programs. 


Background 

The growing number of individuals unemployed in 
the United States and particularly in California is 
staggering. According to the Department of Labor, as 
of March 1994, the unemployment rate was 6.8 per- 
cent for the Nation and 8.6 percent for the State of 
California. The unemployment breakdown for the ma- 
jor counties in the Northern District of California was 
as follows: San Francisco, 6.2 percent; Santa Clara, 6.2 
percent; Alameda, 6.0 percent; Santa Cruz, 11.8 per- 
cent; San Mateo, 4.7 percent; San Benito, 16.4 percent; 
Monterey, 15.2 percent; and Marin, 4.4 percent. 

From January to December 1993, of 1,006 defen- 
dants referred to the pretrial services office in the 
Northern District of California, 27.2 percent (274 in- 
dividuals) were unemployed, 36.1 percent (363) were 
employed, and 36.7 percent had an unknown employ- 
ment status (for various reasons, primarily because 
defendants refused to be interviewed). Nationally, dur- 
ing that same period, 57,891 clients were referred to 
pretrial services offices, and out of that number, 39.9 
percent (23,088) were unemployed, 48.2 percent 
(27,930) were employed, and 11.9 percent (6,871) had 
an unknown employment status. 

These unemployment figures are significantly high. 
They may represent a considerable number of pretrial 
services clients who feel helpless and discouraged 
because they are unemployed. Many of these persons 
have limited skills and therefore slim chances of find- 
ing the kind of work which would generate the income 
they need to sustain themselves and their families. 
Moreover, even individuals who go through the court 
system and have skills experience difficulty in finding 
work. One reason is that, in the job market, they 
compete against persons who do not have criminal 
records. 

As caseloads of unemployed clients increase, par- 
ticularly the number of offenders that have a court 
order to “seek and maintain employment,” helping cli- 
ents to satisfy work-related problems becomes of utmost 
importance to pretrial services officers. Defendants fre- 
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quently come to the pretrial services office with the 
hope that they will receive employment assistance. 
Pretrial services officers are often the first persons 
with whom the defendants have contact after they are 
released by the court. Officers therefore are in an ideal 
position to address the issue of unemployment. 

Pretrial services officers often lack the time needed to 
actually find jobs for defendants. However, the pretrial 
services office in the Northern District of California has 
adopted an approach that allows officers to serve more 
as employment resources than as job developers and to 
refer clients to other resources that can best assist them 
in initiating job searches or in obtaining skills. 

The Project 

The first step in initiating the project was to develop a 
letter to send to prospective employers in the community. 
This letter was designed primarily to identify employers 
willing to hire defendants and to have them place the 
pretrial services office on their mailing lists for notifica- 
tion of job vacancies. One hundred letters were sent 
from each of the three major offices in the district: San 
Francisco, Oakland, and San Jose. The letters mostly 
were sent to large companies because of their ability to 
hire a large number of employees at various skill levels. 

The responses to the letters were minimal. Twenty- 
five percent of employers responded. The major concern 
of these employers was the amount of time the clients 
would have to miss from work because of court appear- 
ances. Other concerns focused on the kinds of crimes in 
which the defendants were involved and whether the 
defendants’ jobs would be jeopardized by incarceration 
following a conviction or sentencing. Because referrals 
to employers would most likely be made shortly after a 
person’s entry into the Federal court system, these con- 
cerns were and will continue to be difficult to address. 
Hearings sometimes can last for months or years, and 
pretrial services clients may have to miss considerable 
time from work to attend these hearings. 

One of the major companies that agreed to interview 
referrals from pretrial services is the American Auto- 
mobile Association (AAA). AAA initially was concerned 
about possible liability issues—e.g., a defendant driv- 
ing an AAA vehicle while under the influence of drugs. 
The personnel manager was assured that the pretrial 
services office would refer only individuals who had 
been screened carefully, who met the requirements of 
the job, and who would not be viewed as posing third 
party risk to the company. 

Since the project included three of the offices in the 
district, an employment committee was formed with 
one officer representing each of the offices. The pur- 
pose of the committee is to identify resources that can 
be used in clients’ employment searches. The commit- 
tee also is responsible for contacting key employers 


and agency heads to address any problems or concerns 
that arise during the employment referral process. 

As job announcements are received at the pretrial 
services office, they were numbered and either dis- 
played on a bulletin board or placed on a clipboard to 
which the clients have access as they wait to be seen 
by their officers. Additionally, each officer is given 
copies of announcements and can review them with 
any client who meets the job specifications. 

The employment committee handles the screening 
process. Adequately screening defendants is ex- 
tremely important. It helps avoid sending unqualified 
and unmotivated individuals to prospective employ- 
ers, possibly jeopardizing the relationship between the 
employers and the pretrial services office. A member 
of the employment committee also makes the initial 
referral to the employer to eliminate calls from many 
different officers with whom the employer is not famil- 
iar. 
The screening process entails a review of the defen- 
dant’s bail report and any other documents that can 
provide information about employment history, educa- 
tion, skills, and possible job-related problems. How 
motivated the defendant is to find employment is a key 
factor. Some clients, particularly the chronically un- 
employed, may be better served by a referral to an 
agency that can coach them in interviewing tech- 
niques, resumé writing, and application preparation. 

The next step in the project was to develop an 
employment resource manual listing additional agen- 
cies that would help pretrial services clients find jobs 
or training programs. The goal was to ensure that 
everyone referred to the pretrial services office for 
supervision who was unemployed would have at least 
one resource to which pretrial services could refer him 
or her. Effort was made to identify resources that 
would provide information about job openings in the 
area, as well as job counseling, training, and place- 
ment. Also identified were contact persons at each of 
the agencies who would be willing to provide pretrial 
services clients with individual attention and assis- 
tance. Such contacts also made it easier to verify that 
defendants were actively pursuing employment and to 
monitor their progress. Several resources are de- 
scribed below. 


Employment Resources 

One source of help for pretrial services clients is the 
Employment Development Department (EDD), which 
is found in most localities in the Northern District of 
California. EDD has an ex-felon employment program 
which is available to pretrial services clients who have 
prior felony records. Clients referred to EDD are ex- 
pected to make their first contact with EDD within 3 
days. EDD job developers in each of the major cities 
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(excluding San Jose, which lost its ex-felon program 
due to lack of funding) selectively work with pretrial 
services clients. EDD shows each referred client a list 
of job openings. If the client meets the job specifica- 
tions, EDD contacts the employer to arrange an inter- 
view. EDD conducts a thorough screening before the 
client is referred to the employer. 

An outstanding feature of EDD’s ex-felon program 
is that all potential employers have been briefed about 
the program and are willing to hire individuals with a 
criminal history. By doing so, the employer can earn 
Federal and state tax credits. The job tax credits 
provide tremendous incentive for employers to hire 
defendants. EDD also makes notice of job openings 
available to defendants not eligible for the ex-felon 
program, though these defendants do not receive the 
services of the job developers. 

Until the pretrial services client finds a job, he or she 
is in daily contact with EDD to find out about new job 
listings. The EDD job developer informs the pretrial 
services office if the client is not showing enough 
interest or motivation in finding work or if the client 
continually misses scheduled interviews with employ- 
ers. 

EDD also offers a “Federal Bonding Program” which 
provides fidelity bonds for those clients who are denied 
coverage by commercial carriers because of a convic- 
tion, imprisonment, or an arrest. It is also available 
for defendants who have a history of alcohol or drug 
abuse, poor credit history, and lack of employment 
history. There is no cost to the employer or the defen- 
dant. Bonds of up to $10,000 are provided and cover 
any period up to 6 months, with a one-time, 6-month 
renewal. After a client has been bonded through the 
Federal program, it is easier for that person to obtain 
bonding through a commercial carrier. Other services 
EDD offers pretrial services clients are job counseling, 
testing, and job preparedness information. Workshops 
are conducted weekly to ready them for the work 
environment. 

Many agencies also were identified for those indi- 
viduals who are either unemployed or underemployed 
or who need training to obtain a job-related skill. The 
primary source of this training is the Private Industry 
Council (PIC). PIC was developed in 1980 under the 
auspices of the U.S. Department of Labor and in coop- 
eration with the District of Columbia Department of 
Employment. PIC is composed of representatives from 
business, labor, government, and community organi- 
zations. 

PIC originally was established to solicit proposals 
from local agencies and organizations to offer employ- 
ment and training services to the disadvantaged and 
underemployed residents of Washington, DC. Funding 
grants from the Department of Labor were awarded 
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by PIC for proposals which outlined appropriate action 
plans and systems for determining measurable re- 
sults. There is a close link between PIC and the Na- 
tional Alliance of Business. Today, there are PIC’s 
throughout the United States. 

PIC works with many agencies in the community 
that specialize in job developing, training, and place- 
ment. A unique component of the PIC agencies is the 
“On the Job Training” program. Clients are referred to 
employers who are aware of their criminal record and 
are willing to allow the client to receive on the job 
training while the client is paid a stipend. Half of the 
stipend is paid by the employer and the other half by 
the government. If the client performs well, he or she 
is hired by the employer, who must commit to keeping 
the client employed for at least 90 days. Defendants 
can train in may areas of work, e.g., secretarial/cleri- 
cal, culinary, word processing, automobile technology, 
and electronics. Salaries range from $5.50 an hour and 
up depending on the company, the job, and the em- 
ployee’s skill level. 

The California State Department of Rehabilitation 
was also identified as a resource for helping clients in 
job-related matters (counseling, training, and place- 
ment). Their job developers work closely with pretrial 
services to provide clients with the attention they 
need. Because many defendants have had difficulty 
locating work due to their drug abuse or handicap, this 
resource is crucial and deals solely with individuals 
who have demonstrated those kinds of problems. Aliso, 
the Department of Rehabilitation can assist clients 
financially in purchasing tools needed for work, in 
paying their union dues, and in paying for public 
transportation to get to work. 

Another key resource is a program called GAIN 
(Greater Avenues for Independence). The program of- 
fers welfare recipients placement in college classes; 
basic education courses in preparation for the high 
school equivalency examination; job training and 
placement; and English as a second language classes. 
Those individuals who currently receive Aid to Fami- 
lies of Dependant Children and have no children under 
the age of three are automatically enrolled in the 
program. Clients can enjoy free daycare, as well as free 
bus passes to enable them to seek work or get to class. 
Those who are not automatically enrolled can volun- 
teer to participate. If an individual has job skills, 
GAIN can make an immediate referral for job place- 
ment. This program screens clients carefully to ensure 
that responsible clients are referred to employers. 
They also work with and prepare for employment 
those who show a lack of interest and motivation. 

In addition to the agencies mentioned, pretrial serv- 
ices has identified, through this project, many other 
resources that can help defendants find work. Some 
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provide specialized services such as the Korean Cen- 
ter, Inc.; California Prostitute Education Project; 
Goodwill Industries; and Options for Women Over 
Forty. Although these agencies are geared to a certain 
clientele, anyone can use their services. Many post job 
announcements and conduct job-related workshops. 
All of these agencies have job developers who provide 
many employment-related services and are listed in 
the employment resource manual. 

The manual also includes a list of temporary employ- 
ment agencies. Although these agencies are limited in 
the kind of job benefits they offer, they have the ability 
to keep an individual employed on an hourly wage 
scale for long periods of time. Their services can in- 
clude office, industrial, and professional work. Al- 
though temporary employment agencies are not able 
to guarantee anyone steady or permanent jobs, clients 
have found permanent full-time employment because 
they did excellent work while temporarily employed. 

The resource manual also lists job hotlines for cli- 
ents to call weekly. These hotlines offer good employ- 
ment leads from both the public and the private sector 
and are another tool for pretrial services officers to use 
in periodically monitoring defendants’ job search ef- 
forts. Furthermore, included in the resource manual 
are employment materials which focus on how to com- 
plete job applications and resumés; interviewing tech- 
niques; sample cover letters; and personal appraisals. 
The manual features questions which an employer 
might ask of a job applicant and advice as to what not 
to do or say during an interview. Officers can give 
copies of this information to defendants for future 
reference. 

Once a pretrial services client has been identified as 
having an employment problem, the officer makes the 
appropriate referrals by discussing with the client the 
resources available. The officer consults with an em- 
ployment committee representative to ensure that an 
inappropriate referral will not be made. The pretrial 
services office does not want to lose credibility with 
any of the employment agencies by sending irrespon- 
sible individuals to them. Clients who fail to follow up 
on job leads by any of the agencies are brought to the 
attention of their officers, particularly when there is a 
court order to “seek and maintain verifiable employ- 
ment.” The defendant may return to court if the non- 
compliant behavior continues. 

A referral sheet was developed, showing the client’s 
name, address, and phone number, along with the 
client’s education, skills, and the kind of job the client 
is seeking. The form also includes a section for the 
pretrial services officer to list resources to which the 
client is referred and the name of the specific contact 
person. There is a section in which the client can 
indicate if particular resources have become obsolete. 
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Such information helps keep the resource manual 
updated and weeds out agencies that are unable to 
provide assistance to the clients. A copy of the com- 
pleted referral sheet is placed in the client’s file. 

To help the officer verify the defendant’s job search, 
a contact sheet is given to the defendant to show places 
where the defendant has looked for work. The sheet, 
a copy of which is in the manual, includes names of 
individuals with whom the defendant converses at 
work sites. The officer reviews the contact sheet and 
places it in the defendant’s file. 

Finally, pretrial services clients are given a list of job 
hotlines, temporary agencies, and job banks to assist 
them in their employment search. The more resources 
they have, the better their chances to find work. The 
pretrial services office’s project is ongoing and expand- 
ing as new employers and agencies willing to help 
defendants are added. 


Conclusion 


After the project was in effect for 3 months, a ques- 
tionnaire was distributed to officers to help measure 
the effectiveness of the project. The questionnaires 
revealed that, from July through September 1994, 
pretrial services officers supervised 57 unemployed 
clients. Of these individuals, nine found jobs through 
the resources of the project. EDD helped two individu- 
als find employment, although five clients were inter- 
viewed, through EDD, by prospective employers. Five 
clients found employment through job an- 
nouncements, one client found a job with a temporary 
agency, and one client found a job through an employ- 
ment agency listed in the manual. 

The number of clients who actually found employ- 
ment is not astounding. However, a significant point 
is that 25 of the unemployed individuals used the job 
announcements and manual as resources for employ- 
ment and training. In pretrial services, where defen- 
dants’ lack of motivation to find work can be a 
significant problem, helping even a few to locate jobs 
constitutes a certain measure of success. In that the 
project conducted in the Northern District of Califor- 
nia aimed to assist clients in their job search and to 
increase their employability, the project met its goals. 
It was also initiated with only minimal expenses, 
which were for mailing. We hope the project described 
here will be helpful to officers in other districts who 
want to improve the employment assistance they offer 
pretrial services clients. 

There is a need to re-educate employers and the 
public about the contributions defendants can make to 
the employment world and to society in general. Since 
employment is an important part of a defendant’s life, 
every effort must be made to restore the defendant’s 
sense of self-worth by providing avenues for obtaining 
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meaningful work. The pretrial services office is in a 
position to help. 
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Introduction 

HE CURRENT focus on treatment-oriented 
Bk specialist foster family care as a re- 
source for emotionally or psychiatrically 
impaired children and youths may disguise its po- 
tential to serve delinquent youngsters. Foster 
families have been an alternative to institutional 
placement of delinquents (Heard, 1990; Kagan, 
Reid, Roberts, & Silverman-Dollow, 1987), insti- 
tutionalization for juvenile sex offenders (Lee & 
Olender, 1992), jail for young adult offenders ages 
16 to 22 (Forrester, 1984; Field, 1992), a resource 
for drug offenders (Hazel, Schmeds, & Korshin, 
1983), and an aftercare resource for very serious 
delinquents who required secure institutional 
care (Bullock, 1990). The Kent Family Placement 
Scheme, which became the model for most spe- 
cialist foster family care in the United Kingdom, 
initially served primarily delinquent youngsters 
(Hazel, 1978, 1989; Smith, 1989); more recently it 
has shifted to emotionally disturbed youths be- 
cause delinquents tend to be less difficult to man- 
age and can be served in less intrusive, 

nonresidential community programs. 

Foster family care has been identified as one of an 
array of programs to reduce the use of institutions 
for delinquents (Rowan & Keho, 1985; Barnes, 1980; 
Tutt, 1978; Bakal & Polsky, 1979; Allinson, 1983; 
Lewis, 1978). However, a study of services to status 
offenders and delinquents funded under Title XX of 
the U.S. Social Security Act found that states pro- 
hibiting institutionalization of these offenders were 
no more likely to provide high levels of foster care 
than were states not prohibiting institutionaliza- 
tion, although the former were more likely than the 
latter to provide other services to juvenile offenders 
(Nelson, 1982). 


Family care providers are able to manage delin- 
quent youths within their homes, and the behavior 
of those youths tends to improve (Hazel, 1989). Fos- 
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By Burt GALAway, RICHARD W. NUTTER, JOE HUDSON, AND MALCOLM HILL* 


ter family care is more likely to contribute to the 
rehabilitation of juvenile offenders than is institu- 
tional care (Cape, 1973; Witherspoon, 1966). Cham- 
berlain (1990; 1995) found that youths released from 
an assessment center to specialist foster family care 
were less likely to recidivate than were those released 
to group homes. A study of the placement experiences 
and subsequent criminal activities of children who 
were victims of child abuse found that placement did 
not increase the risk of criminal behavior (Widom & 
Hindelang, 1991). Another study found that placement 
of delinquents in short-term foster care facilitated the 
involvement of their parents in counseling services 
(Kagan et al., 1987). Still another study of youth who 
entered alternative programs, of which specialized 
foster family care was one, compared to those who 
entered institutions found no differences between the 
two groups in post placement delinquency but did find 
that placement in alternative programs was associ- 
ated with a marked decrease in the amount of time 
children were in placement, the level of restrictiveness 
of the placement, and resulted in an average savings 
of $1,230 per child over a 2-year period (Rosenthal & 
Glass, 1986). An English study found that young adult 
offenders ages 16-20 could be cared for in foster fami- 
lies equally as well as in jail or other forms of incar- 
ceration (Dartington Social Research Unit, 1993). 

Arecent survey of North American and United King- 
dom specialist and treatment foster family care pro- 
grams secured data on the reason for referral for the 
10 youngsters most recently placed in the programs as 
well as the 10 youths most recently discharged from 
the programs (Hill, Nutter, Giltinan, Hudson, & 
Galaway, 1993; Hudson, Nutter, & Galaway, 1994). 
One reason for referral was delinquency. These data 
permit comparisons of youths who were referred to 
specialist foster family care (SFC) programs for delin- 
quency with youths referred for other reasons. The 
analysis reported in this article was designed to ad- 
dress the following questions: 

1. Are youngsters referred for delinquency concen- 
trated in programs that specialize in serving 
delinquent youths? 

2. Do youths referred for delinquency differ from 
those referred for other reasons in sex, age, eth- 
nicity, pre-admission living arrangement, legal 
relationship to parents, birth parent involvement 
in placement planning, and birth parent visits? 
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8. At discharge do youngsters who were referred for 
delinquency differ from others in age, sex, ethnic- 
ity, length of time in care, reason for discharge, 
discharge living arrangements, age at discharge, 
birth parent participation, birth parent visits, 
and legal relationship to birth parents? 


4. Are there differences in the use of special- 
ist/treatment foster care for delinquents between 
Canada, the United States, and the United King- 
dom (excluding Northern Ireland)? 


Methodology 

Snowball sampling procedures were used to supple- 
ment lists of specialist/treatment foster family care pro- 
grams available from treatment foster care program 
organizations and from previous surveys. A questionnaire 
was mailed to programs identified as potential treatment 
or specialist foster family care programs; the same ques- 
tionnaire was used in the United Kingdom and North 
American except for some minor language differences 
reflecting usage variations between North America and 
the United Kingdom. For example, in the United Kingdom 
the term specialist foster family care was used as this is 
the prevailing term, whereas in North America the term 
treatment foster family care was used. The term foster 
carers was used in both the United Kingdom and North 
American questionnaires. The questionnaire was adapted 
from a previous survey and was designed and pretested 
to secure data regarding program information, charac- 
teristics of the 10 youth most recently placed in the 
programs, and characteristics of the 10 youth most re- 
cently discharged from the programs. 

Answers to six questions were used to differentiate 
specialist/treatment foster family care programs from 
other foster care programs: 

1. Is the program explicitly identified as a specialist 

or treatment foster care program with an identi- 
fiable name and budget? 


2. Are payments made to treatment foster carers at 
rates above those provided for regular foster 
care? 


3. Are training and support services provided to the 
treatment foster carers? 


4. Is a formally stated goal or objective of the pro- 
gram to serve clients who would otherwise be 
admitted to or retained in nonfamily institu- 
tional settings? 


5. Is care provided in a residence owned or rented 
by the individual or family providing the treat- 
ment services? 


6. Is the treatment foster carer viewed and dealt 
with as a member of a service or treatment team? 
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Programs were considered as treatment/specialist foster 
family care ones if program staff answered all six ques- 
tions affirmatively. A total of 220 U.S., 18 Canadian, and 
28 U.K. programs comprised the study group and pro- 
vided the data included in this analysis. 

Information regarding program characteristics, 
youngsters admitted, and persons discharged has been 
reported elsewhere (Hill, Nutter, Giltinan, Hudson, & 
Galaway, 1993; Hudson, Nutter, & Galaway, 1994). The 
analysis here only considers the differences between 
delinquent and nondelinquent youth at the time of place- 
ment and discharge. Only youth ages 12 through 17 
inclusive at the time of admission or ages 12 through 20 
inclusive at the time of discharge were considered. Many 
of the programs serve younger children, but younger 
children were excluded because the purpose of this 
analysis was to compare delinquent with nondelinquent 
youth. Youths were classified as delinquent if the reason 
for referral was reported as delinquency or criminal 
behavior. In this analysis these youth were compared to 
all other youths served in these SFC programs. Of the 
1,362 youth placed and 1,496 youth discharged only 137 
were the same youths. The data on youth admitted 
referred to the 10 most recent admissions to SFC before 
October 1, 1991, in Canada and the U.S. and before 
January 1, 1992, in the U.K. The discharge data referred 
to the 10 most recent discharges before November 1, 
1991, in Canada and the US. and February 1, 1992, in 
the U.K. The percentages of delinquent and nondelin- 
quent youth by country are summarized in table 1. 


F; 
Programs Serving Delinquent Youth 


The question of whether delinquent youth tend to be 
concentrated in some programs was answered by ex- 
amining the proportion of total program referrals that 
were delinquent youths. Fifty-seven percent (151) of 
the programs reported no delinquent youths among 
their last 10 admissions, and 6 percent (16) reported 
that all of their last 10 admissions were delinquents. 
The vast majority of programs that admit delinquent 
youths also admit other youngsters. Typically, pro- 
grams that admit both delinquent and nondelinquent 
youths report that less than half of their 10 most 
recent admissions were delinquent youths. There are 
no important cross-country differences in regard to the 
proportion of delinquent youths admitted to the pro- 
grams. 


Delinquent and Other Youth Admissions 


Data were available across the three countries for 
332 delinquent youths admitted to the SFC programs 
and 1,030 persons admitted for other reasons. These 
data allowed us to look for background differences 
between these two groups. There were some differ- 
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TABLE 1. DELINQUENT AND OTHER YOUTH ADMITTED AND DISCHARGED 
FROM TREATMENT/SPECIALIST FOSTER CARE PROGRAMS BY COUNTRY 


U.S.A. 


Canada U.K. Total 


Delinquent Admitted 
(ages 12-17) 


Other Youth 
Admitted 
(ages 12-17) 


Total Youth 
Admitted 
(ages 12-17) 


Delinquent Youth 
Discharged 

(ages 12-20) 
Other Youth 
Discharged 

(ages 12-20) 


Total Youth 
Discharged 


(265) 24% 


(825) 76% 


(1090) 100% 


(284) 23% 


(926) 77% 


(1210) 100% 


(20) 25% (47) 24% (332) 24% 


(59) 75% (146) 76% (1030) 76% 


(79) 100% (193) 100% (1362) 100% 


(27) 31% (57) 29% (368) 25% 


(60) 69% (142) 71% (1128) 75% 


(87) 100% (199) 100% (1496) 100% 


ences in demographic characteristics of the two groups 
of youths. The delinquents were more likely to be 
young men. Seventy-three percent (241) of the delin- 
quents were boys compared to 45 percent (467) of the 
other youths admitted.’ There was a tendency for the 


delinquent youths admitted to SFC to be older than 
the other admissions. The average age for the delin- 
quent youths was 15 years ccmpared to 14.3 years for 
the other youths. Sixteen- and 17-year-olds made up 
42 percent of the delinquent youth admitted to SFC 
compared to 26 percent of the other youth. There were 
no important differences in the race of delinquents 
compared to other youth admitted. Sixty-seven per- 
cent of both groups were white, 23 percent of the 
delinquent and 22 percent of the other youth were of 
African descent, and the balance were of other racial 
or ethnic groups. 

Table 2 shows the living arrangements of the youths 
just prior to admission. There is very little difference 
in the pre-admission living arrangements of delin- 
quents compared to other youths admitted to SFC 
programs. Slightly more of the delinquent youth were 
admitted directly from the community or from institu- 
tional programs rather than from other community 
programs such as foster care and group homes. Delin- 
quent youths admitted from institutions were equally 
divided between those who came from residential 
treatment facilities and those who came from correc- 
tional facilities whereas all of the other youths admit- 
ted from institutions came from residential treatment 
facilities. 

Slightly more of the parents of delinquent youths 
were likely to have their parental rights intact or have 
experienced a temporary removal of parental rights by 


courts than the parents of the other youths; conversely, 
slightly more of the parents of other youths have 
permanently relinquished their rights or have had 
them permanently terminated by courts. Parental 
rights were intact for 35 percent of the delinquent 
youth compared to 29 percent of the other youth. 
Parental rights were temporarily relinquished or re- 
moved for 50 percent of the delinquents compared to 
43 percent of the other youth; parental rights were 
permanently terminated for 15 percent of the delin- 
quents compared to 28 percent of the other youth. 
These differences are small, however, and are unlikely 
to be of any practical significance. Table 3 presents 
information regarding parental participation in plan- 
ning for delinquents and other youths admitted to 
SFC. The differences between parents of delinquent 
youths and parents of other youths are small, although 
slightly more of the parents of delinquent youths have 
participated than have parents of other youths. 


Delinquents and Other Youth Discharged from Care 


Programs also provided data for the 10 most recent 
discharges from SFC; data were available for 368 
delinquent youths and 1,128 youths who had been 
admitted for other reasons. The distributions of this 
group on the demographic variables were very similar 
to the distribution of the youths recently admitted to 
SFC. Seventy-three percent of the delinquent youths 
discharged were boys compared to 47 percent of the 
other youths; there were no important differences on 
ethnic distribution with both groups being predomi- 
nantly white (71 percent of the delinquents and 70 
percent of the other youths. More of the delinquent 
youths who were discharged were older than the oth- 


\ 
| 
—! 
. 


FEDERAL PROBATION 


TABLE 2. PRE-ADMISSION LIVING ARRANGEMENT FOR 
DELINQUENT AND OTHER YOUTH ADMISSIONS 


Delinquent Other 


Directly F C it 
Living Independently? 

Birth Parent, Family Friend, or Relative 
Adoptive Home 

Directly From Community Subtotal 
From Community Programs 

Emergency Shelter 

Regular Foster Family Care 

Treatment Foster Family Care 

Group Home 

Admitted From Community 
Program Subtotal 

Residential Treatment! 

Correctional Facility 

Nursing Home/Medical Hospital 
Educational Facility! 


Admitted From Institutional 
Program Subtotal 


(6) 2% 
(87) 27% 
(3) 1% 
(96) 30% 


(20) 6% 
(29) 9% 
(7) 2% 
(43) 13% 


(99) 30% 
(64) 20% 
(64) 20% 


(0) - 
(2) 2% 


(130) 40% 


(15) 1% 
(229) 22% 
(20) 2% 
(264) 26% 


(96) 9% 
(141) 14% 
(38) 4% 
(138) 13% 


(413) 40% 
(312) 30% 
(23) 2% 


(9) 1% 
(10) 1% 


(354) 34% 


Total 


(325) 100% 


(1031) 100% 


TABLE 3. PARENT PARTICIPATION IN PLANNING FOR DELINQUENT 
AND OTHER YOUTH ADMITTED TO SPECIALIST FOSTER FAMILY CARE 


Delinquent Youth* 


Other Youth* 


Parent consulted in planning youth treatment? 


Parent met with SFC professional to plan 
youth’s treatment? : 


Parent met with foster parent to plan 
youth’s treatment? 


Parent visits with youth are part of 
treatment plan? 


Did youth and parent visit in last 30 days? 


Average number of visits in last 30 days 
for youth who visited with parents. 


(216) 66% 


(173) 52% 


(120) 36% 


(218) 66% 
(175) 58% 


4.8 


(583) 57% 


(468) 46% 


(381) 37% 


(621) 61% 
(504) 53% 


4.1 


*Yes responses only. 


ers. Mean discharge age for delinquent youths was 
15.6 years compared to 15.2 years for the other youths. 
There were slight differences in the distribution of 
parental rights; 39 percent of the parents of delinquent 
youths and 31 percent of the parents of other youths 
had parental rights currently intact; parental rights 
were permanently terminated, either voluntarily or by 


court order, for 19 percent of the delinquents and 29 
percent of the others. 

Table 4 shows that parental participation for youths 
being discharged from SFC closely parallels that of 
recently admitted youths. There are only small differ- 
ences in parental participation when comparing delin- 
quents with others. Slightly more parents of 
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TABLE 4. PARENT PARTICIPATION IN PLANNING FOR DELINQUENT 
AND OTHER YOUTH DISCHARGED FROM SPECIALIST FOSTER FAMILY CARE 


Delinquent Youth* Other Youth* 


Parent consultation planning youth’s 
treatment 


Parent met with SFC professional to plan 
youth’s treatment 


Parent met with foster carer to plan 
youth’s treatment 


Parent visits with youth are part of 
treatment plan 


Did youth visit with parent in last 30 days? 


Average number of visits in last 30 days 
for youth who visited with parents. 


(235) 65% (610) 54% 


(200) 55% (520) 46% 


(147) 40% (437) 39% 


(232) 63% (666) 59% 


(201) 59% (561) 53% 


5.6 5.4 


*Yes responses only. 


delinquent youths than parents of other youths were 
consulted about treatment planning. Likewise, 
slightly more parents of delinquent youths compared 
to parents of others had visited with their youngster 
in the 30 days before discharge. 

Table 5 shows the reasons for discharge. There were 
no important differences when comparing the reasons 
for discharge of the delinquents compared to other 
youths. Forty-one percent of each group had been 
discharged because treatment goals were accom- 
plished; 14 percent of the delinquent youths and 15 
percent of the other youths had been discharged be- 
cause of lack of progress and 33 percent of the delin- 
quents and 34 percent of the others had been 
discharged because of placement breakdown. There 
may be a difference in the reason for the placement 
breakdown, however; more of the delinquent youths 
requested removal from placement than did the other 
youths and more of the foster carers for the others 
requested a change of placement than did the foster 
carers for the delinquents. There were some important 


differences in the length of time in care. The other 
youths were in SFC for longer periods of time than 
were the delinquent youths. The average length of care 
for the delinquent youths was 7.5 months compared to 
13.2 months for the others; 67 percent (245) of the 
delinquent youths were in care 9 months or less com- 
pared to 45 percent (506) of the other youths. 

Table 6 presents information regarding the post 
discharge living arrangements of youths discharged 
from SFC. These two tables also show no important 
differences between the delinquents and other youths. 
Seventy-seven percent of the delinquent youths were 
discharged directly to the community or to a commu- 
nity program, such as a group home or foster home, 
compared to 80 percent of the others; 23 percent of the 
delinquent youths and 20 percent of the other youths 
were discharged to institutional programs. 
Cross-Country Comparisons 


The study group was heavily skewed toward U.S. 
programs; thus possible differences between delin- 


TABLE 5. REASON FOR DISCHARGE OF DELINQUENT AND OTHER YOUTH 
DISCHARGED FROM SPECIALIST FOSTER FAMILY CARE 


Reason for Discharge 


Delinquent Youth Other Youth 


Treatment goals met 
Administrative discharge 
Lack of progress 
Breakdown - client 
Breakdown - foster parents 
Youth died in care 


(150) 41% (460) 41% 


(44) 12% (100) 9% 
(51) 14% (171) 15% 
(99) 27% (233) 21% 
(21) 6% (146) 138% 


(1)- 
(366) 100% 


(5) 1% 
(1115) 100% 


23 
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TABLE 6. POST DISCHARGE LIVING ARRANGEMENTS OF DELINQUENT AND 
OTHER YOUTH DISCHARGED FROM SPECIALIST FOSTER FAMILY CARE 


Delinquent Other 
To Community 
Living Independently? (63) 18% (195) 18% 
Birth Parent, Family Friend, or Relative (141) 40% (376) 35% 
Adoptive Home (3) 1% (39) 4% 
Discharged Directly to Community 
Subtotal (207) 59% (610) 56% 
To Community Programs 
Emergency Shelter (9) 3% (30) 3% 
Regular Foster Family Care (18) 5% (95) 9% 
Treatment Foster Family Care (6) 2% (34) 3% 
Group Home (31) 9% (102) 9% 
Discharged to Community Program 
Subtotal (64) 18% (261) 24% 
To Institutional P 
Residential Treatment? (40) 11% (181) 17% 
Correctional Facility (38) 11% (20) 2% 
Nursing Home/Medical Hospital (0) - (4) <1% 
Educational Facility? (2) <1% (13) 1% 
Discharged to Institutional Program 
Subtotal (80) 23% (218) 20% 
Total (351) 100% (1089) 100% 


quents and other youths in Canada and the United 
Kingdom may have been overwhelmed or suppressed 
by the fact that most of the data were from U.S. 
programs. All the previous relationships were exam- 
ined, controlling for country, to check for this possibil- 
ity. 

No differences were found across the three countries 
for the age and sex of the delinquents compared to 
other youths admitted to SFC. Across all three coun- 
tries from 70 to 74 percent of the admitted delinquents 
were boys compared to from 44 to 48 percent of the 
admitted other youths. This is consistent with the 
findings that delinquent youths are more likely to be 
older and young men than other youths admitted to 
specialist foster care programs. A difference was 
found, across countries, in the ethnicity of delinquents 
compared to other youths admitted to SFC programs. 
The pattern of no difference held for the United States; 
in the U.K. programs, however, 94 percent of the 
admitted delinquents were white compared to 84 per- 
cent of the others, and in the Canadian programs 55 
percent of the delinquents admitted were white com- 
pared to 73 percent of the others. In the Canadian 
programs, 45 percent of the delinquent youths admit- 
ted to SFC were of other ethnicity compared to 25 percent 


of the youths admitted for other reasons. The delin- 
quent youths admitted to Canadian SFC programs 
were more likely to be Aboriginal youths or youths 
from other visible minority groups (except black) than 
were other youths admitted to SFC. 

Some differences were also found, especially in youths 
from the United Kingdom, when comparing pre-admission 
living arrangements for delinquents and other youths 
controlling for country. Fewer delinquents, compared to 
other youths in the United Kingdom programs, were 
admitted directly from the community and more were 
admitted from institutional programs than in the U.S. 
and Canada. Forty percent of the United Kingdom 
youths admitted because of delinquency were admitted 
from the community, compared to 52 percent of the 
youths admitted for other reasons; 43 percent of the U.K. 
youths admitted to SFC because of delinquency were 
admitted from institutional programs compared to 13 
percent of the others. There were no important differ- 
ences in either Canadian or American programs regard- 
ing the pre-admission living arrangements for 
delinquents compared to other youths. 

Some differences were also found in the status of 
parental rights controlling by country. Parental rights 
for youths admitted to programs in the United King- 


dom were more likely to be intact than were those for 
youths admitted to programs in either Canada or the 
United States. Parental rights were intact for 72 per- 
cent of the delinquents admitted to SFC. programs in 
the U.K. compared to 15 percent in Canada and 31 
percent in the U.S. Within the U.K. programs, the 
difference in the status of parental rights between 
delinquents and others was small; parental rights 
were intact for 72 percent of the delinquent youths 
admitted to SFC in the United Kingdom compared to 
62 percent of the other youths. Canadian programs 
were more likely than either American or United King- 
dom programs to have admitted youths where the 
court had permanently terminated parental rights 
and, in Canada, there is a difference between delin- 
quents and other youths; 50 percent of the delinquents 
admitted to Canadian SFC programs have had their 
parental rights permanently terminated compared to 
31 percent of the other youths admitted. There was 
also a difference in the United States but it went in the 
other direction; 8 percent of the delinquent youths 
admitted to American programs had their parental 
rights terminated compared to 18 percent of the other 
youths. Generally the level of parental participation 
for youth admitted to SFC was higher in the United 
Kingdom programs than in either the Canadian or 
American programs. 

The same demographic variables were examined, 
controlling by country, for the group of discharged 
youth. Across all three countries, the delinquent 
youths discharged from SFC tended to be older than 
the other youths; for both the U.K. and the U.S., the 
delinquent youths were more likely to be young men 
than the other youths. In Canada, there was no differ- 
ence in the proportion of delinquent boys who were 
discharged compared to other boys. The pattern of 
ethnicity of discharges, controlling by country, paral- 
leled the findings in the admissions data. In both the 
U.K. and the U:S., there were no important differences 
in the ethnicity of the delinquents and the other youths 
discharged from SFC; 95 percent of the delinquents 
discharged from U.K. programs were white compared 
to 88 percent of the others; 68 percent of the delin- 
quents and 68 percent of the others discharged from 
the U.S. programs were white. Fifty-two percent of the 
delinquents discharged from Canadian programs, 
however, were white compared to 78 percent of the 
others; 48 percent of the delinquents discharged from 
Canadian programs were members of visible minori- 
ties compared to 20 percent of the others. 

There were only small differences in the discharge 
living arrangements for delinquent youths and other 
youths discharged from U.S. and United Kingdom 
programs but some differences were observed for 
youth discharged from Canadian programs. Sixty-five 
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percent of the delinquents discharged from Canadian 
programs were discharged directly to the community 

compared to 47 percent of the others; likewise, 15 

percent of the delinquents discharged from Canadian 

programs were discharged to community programs 

compared to 40 percent of the others. 

Differences were also found in the various measures 
of parental participation. Parental participation was 
somewhat higher for delinquents in U.S. programs 
than for others being discharged from SFC. The oppo- 
site pattern emerged for the Canadian and U.K. pro- 
grams. In the Canadian programs, 48 percent of the 
parents of delinquents were consulted regarding dis- 
charge planning compared to 58 percent of the parents 
of others; in the U.K. programs, 71 percent of the 
parents of delinquents were consulted compared to 82 
percent of the parents of others. In the Canadian 
programs, 33 percent of the parents of delinquent 
youths met with SFC professionals to plan the youths’ 
treatment compared to 56 percent of the parents of 
other youths; there was no difference on this variable 
in the U.K. programs. Fewer parents of delinquent 
youths in both the U.K. and Canadian programs met 
with the foster carers than did parents of others. 
Fewer delinquent youths than other youths in the 
U.K. and Canada had parental visitation plans in- 
cluded in the treatment plans. Also, fewer Canadian 
delinquent youths, but not U.K. youths, visited with 
their parents than did other youths. 

Differences were also found in the reasons for dis- 
charge. In the United States there were no important 
differences in reason for discharge comparing delin- 
quents with others. Slightly fewer delinquents than 
other youth in the U.K. programs were discharged 
because treatment goals had been met; 44 percent of 
the delinquents were discharged for this reason com- 
pared to 50 percent of the others. In the Canadian 
programs, however, 11 percent of the delinquent 
youths were discharged bocause treatment goals were 
met compared to 40 percent of the others, and 30 
percent of the delinquents were discharged because of 
administrative reasons compared to 7 percent oi the 
others. Likewise, in Canada, 48 percent of the delin- 
quents were discharged because of a placement break- 
down attributed to clients compared to 32 percent of 
others. This analysis suggests that there may be some 
differences across the three countries; these differ- 
ences, however, should be treated with caution given 
the relatively small numbers from both Canada and 
the United Kingdom. 


Summary 


Delinquent youths were integrated into SFC pro- 
grams serving other youth. While less than half the 
programs served delinquents, very few served just 
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delinquents. For most, delinquents accounted for less 
than half of the programs’ admissions. Clearly these 
programs were integrating delinquent youths into 
their general program and were not specializing in 
providing care for delinquents. The delinquent youths 
admitted to SFC tend to be slightly older than the 
other youths and were more likely to be male. No 
important differences were found in the ethnicity, 
status of parents’ legal rights, participation of parents 
in planning the program for youths, or the pre- 
placement living arrangements of delinquents com- 
pared to other youths. Other than being slightly older 
and more likely to be male, delinquent youths were 
very similar to other youths served in treatment fos- 
ter care programs. Discharge data suggested that 
delinquents were just as successful in treatment fos- 
ter care programs as were other youths, although 
delinquents spend substantially less time in treat- 
ment foster care than do other youths. There were no 
important differences across the two groups in reason 
for discharge, post discharge living arrangements, 
and the extent of parental participation in discharge 
planning. 

The examination of the data by country suggests 
that there may be some differences across countries. 
The U.K. programs may be more likely to take delin- 
quents who are white than other youths and were 
more likely to admit delinquents from institutional 
settings than other youth. Differences were found 
when comparing youths in the Canadian programs to 
youths in the American and U.K. programs. Delin- 
quent youths admitted to Canadian programs were 
more likely than other youths to be nonwhite (primar- 
ily Aboriginal youth) and were also more likely than 
other youths to come from situations in which parental 
rights have been permanently terminated. Delinquent 
youths in both the United States and the United 
Kingdom were as likely as other youths to be dis- 
charged from SFC because treatment goals were met. 
In the Canadian programs, however, delinquent 
youths were less likely than other youths to be dis- 
charged because treatment goals have been met and 
were more likely to be discharged for either adminis- 
trative reasons or because of placement breakdown 
attributed to youths. The number of Canadian and 
U.K. youths involved in this research was quite small 
and, thus, caution is necessary before reading too 
much into these findings. At best these differences 
may be taken as an indication of future research 
needs. For example, are Canadian SFC programs de- 
signed and delivered in a way that is appropriate for 
Aboriginal youth and for youth whose parental rights 
have been terminated? 

Overall, this analysis indicates that specialist foster 
family care is a viable resource for delinquent youths. 
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All the SFC programs claimed to be serving youths as 
an alternative to institutional care; thus, specialist 
foster family care appears to be a viable alternative to 
institutional care for delinquent youths. 


NOTES 


' Copies of all tables not published with this article are available 
from Burt Galaway, Faculty of Social Work, University of Manitoba, 
Winnipeg, Manitoba, R3T 2N2; fax: (204) 261-3283. 


. Living arrangement categories of living independently, educa- 
tional facility, and residential treatment included the following: 


Living Independently included: 


- armed services 
- private boarding home 
- homeless 
- own home 
- with friend 
- supervised independent living 
- runaway 
- college 
Educational Facility included: 
- residential school 
- school or hospital for developmentally delayed 
- maternity home 
- nunnery 
- Outward Bound 
- job corps 


Residential Treatment included: 
- residential treatment center 
- psychiatric or mental hospital 
- psychiatric ward of general hospital 
- drug or alcohol rehabilitation center 
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United States Pretrial Services 
Supervision* 


Probation and Pretrial Services Division 
Administrative Office of the United States Courts 


n June 1994 the Administrative Office of the 
[sites States Courts published national stand- 
ards for the supervision of persons charged with 
criminal offenses who are released under supervision 
pending adjudication of the charges. The standards, set 
forth in United States Pretrial Services Supervision, 
Publication 111, guide officers in monitoring defen- 
dants’ compliance with release conditions imposed by 
the court. The publication describes appropriate use of 
risk management activities. It also discusses interven- 
tions if the defendant does not comply with release 
conditions. 

The standards, developed at the direction of the Crimi- 
nal Law Committee of the Judicial Conference of the 
United States, are the product of a joint effort of the 
Criminal Law Committee, chief probation and pretrial 
services officers and their staffs, and personnel from the 
Federal Judicial Center and the Administrative Office of 
the United States Courts. This article, based on the 
standards, describes how officers providing pretrial 
services supervision should develop and execute super- 
vision plans and how they should manage defendants’ 
noncompliance with release conditions. 


Introduction 


The court is required under the Bail Reform Act of 
1984, 18 U.S.C. § 3142(c)(1\(B), to release a person 
“subject to the least restrictive” condition or combina- 
tion of conditions which “will reasonably assure the 
appearance of the person as required and the safety of 
any other person and the community.” That is, the 
defendant will appear in court as directed and will not 
be a danger to society. A pretrial services function is to 
supervise defendants released to its custody until the 
defendant is acquitted, the charges are dismissed, or 
the defendant commentes service of a sentence. 


The officer performs risk management activities to 
monitor the defendant’s compliance with release con- 
ditions set by the court to reasonably assure appear- 
ance and community safety. The officer’s activities to 
manage risk must be goal-oriented. These activities 
include monitoring and verifying the defendant’s com- 
pliance with conditions of release and intervening in 
a timely manner when the defendant does not comply. 


*This article—which excerpts Publication 111, United 
States Pretrial Services Supervision—was prepared by Don- 
ald S. Miller, pretrial services administrator, Administrative 
Office of the United States Courts, and James R. Marsh, chief 
United States pretrial services officer, District of Nevada. 
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In supervising defendants, officers should remem- 
ber that: 


e defendants are innocent unless proven guilty; 


e the court must impose the least restrictive condi- 
tions to reasonably assure defendants’ appearance 
and the safety of the community; 


e risk management activities monitor defendants’ 
compliance with the conditions of release; 


e officers should use the least restrictive means nec- 
essary to ensure defendants’ compliance with con- 
ditions of release; 


e effective supervision requires a “partnership” of 
officers, chiefs, supervisors, and specialists; 


e defendants who are financially able should pay for 
services, e.g., drug treatment; 


e public funds must be expended wisely (when pro- 
viding services to defendants); and 


¢ officers must inform the court and the United 
States attorney ofall apparent violations of release 
conditions. 


The foundation of supervision is established during 
the pretrial services investigation which is conducted 
before the defendant is brought before the court. The 
officer performs an important role in providing infor- 
mation to the judicial officer for the release decision. 
When the court decides whether a defendant should 
be released or detained, a judicial officer considers the 
information, assessment, and recommendation con- 
tained in the pretrial services report prepared by the 
officer. 

Title 18 U.S.C. § 3142(c) provides that if a judicial 
officer determines that release on personal recogni- 
zance or an unsecured appearance bond will not rea- 
sonably assure the appearance of the defendant or will 
endanger another person or the community, the defen- 
dant may be released subject to the requirement that 
the defendant appear as directed and the mandatory 
condition that he not commit an offense while on 
release (18 U.S.C. § 3142(c)(1)(A)), and subject to the 
least restrictive further condition or combination of 
conditions set out in 18 U.S.C. § 3142(c)(1)(B)(i)-(xiv) 
that will provide such assurance. 

Title 18 U.S.C. § 3142(b) and 3142(c)(1)(A) provide 
that each person released not commit a Federal, state, 
or local crime during the period of release. Addition- 
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ally, every release order requires that the defendant 
attend all hearings. The requirement to appear in 
court as directed, although not listed in 18 U.S.C. 
§ 3142(c) as a condition, is the purpose of an order of 
release. 

Title 18 U.S.C. § 3142(c)(1)(B) provides that the 
judicial officer may impose the least restrictive further 
conditions that will reasonably assure the appearance 
of the person as required and the safety of any other 
person and the community. Section 3142(c)(1)(B) lists 
14 possible conditions including a general condition 
that the judicial officer may order any other condition 
that is reasonably necessary to assure the appearance 
of the person and the community’s safety. (The condi- 
tions are listed later in this article.) 


Developing the Supervision Plan 


To manage risk and monitor the defendant’s compli- 
ance with the conditions of release, the officer should 
develop and execute an effective supervision plan. The 
officer must identify supervision issues and select 
supervision strategies to address these issues. The 
officer does so during the “assessment period.” 


The Assessment Period 


The assessment period gives an officer up to 10 busi- 
ness days after the defendant is released to complete the 
supervision planning process and ensure that the Initial 
Case Supervision Plan (ICSP) is based on complete and 
verified information. During this period an officer: gath- 
ers information on the defendant’s (1) conditions of re- 
lease and (2) risks of nonappearance and danger to the 
community; assesses risk; assesses supervision issues; 
selects appropriate supervision strategies; completes the 
ICSP; and submits the case for supervisory review. 

During the assessment period, the officer must review 
written materials, conduct and record the Post Release 
Intake Interview (PRID, and investigate and verify in- 
formation, including information that was unknown or 
unverified at the time of the release hearing. The PRII 
is an interview conducted by the officer at the time of the 
defendant’s release where the role and responsibilities 
of both the officer and the defendant are clarified and 
additional information necessary for an informed assess- 
ment is obtained. During the PRII, the officer should: 


e review with the defendant the requirements of 
each condition of release; 


e explain the consequences of noncompliance with 
release conditions; 

e identify circumstances of potential risk but not 
discuss the alleged offense; 


e discuss any potential obstacles to the defendant’s 
compliance; 


e discuss the dates of all known scheduled court 
appearances; 

e discuss employment, finances, and family and, 
when appropriate, provide necessary assistance; 

e identify additional sources; 

e execute conditions when possible, e.g., obtain (or 
give a date for surrender of) the passport, collect a 


urine specimen, or refer the defendant to treat- 
ment; 


« complete the Pretrial Release Reporting Instruc- 
tions (Form PS7), which provides the defendant a 
schedule for reporting to the officer, and give the 
defendant a copy; 


¢ request that the defendant sign release of informa- 
tion forms; and 


e take two photographs and place them in the case 
file. (One photograph will then be available if the 
case is referred for courtesy supervision, i.e., su- 
pervision in another district.) 


Factors relevant to the risks of nonappearance and 
danger were already considered when the defendant 
was released on the least restrictive further conditions 
necessary to reasonably assure appearance and com- 
munity safety. These include, but are not limited to, 
the nature and circumstances of the offense; the de- 
fendant’s physical and mental condition; the defen- 
dant’s arrest behavior; and the defendant’s substance 
abuse history. Only when all factors are continually 
assessed throughout supervision can officers decide 
what risks a defendant poses and what supervision 
activities should address those risks. No single factor 
is a definitive indicator of risk. 

The officer uses information that is in the pretrial 
services report or gathered during the assessment 
period to identify supervision issues. A supervision 
issue is any condition of release or risk-related case 
problem affecting compliance with the conditions that 
will require direct action by an officer during the 
period of supervision. A supervision issue can also be 
a case-related problem which presents a risk of non- 
appearance or danger. Every problem of the defendant 
should not be considered a supervision issue. Only 
risk-related problems affecting compliance with the 
conditions or presenting a risk of nonappearance or 
danger are considered supervision issues and must be 
addressed in the ICSP. The issues in the ICSP should 
only identify those supervision issues the officer in- 
tends to address during the period covered by the 
ICSP. 


Supervision Strategies 
For each identified supervision issue, an officer must 
choose a supervision strategy—an activity appropri- 
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ate to address the supervision issue. Before selecting 
a strategy, an officer should determine if there are 
obstacles that may interfere with implementing that 
strategy. Obstacles to supervision, such as a defen- 
dant’s lack of motivation or geographic location, do not 
relieve the officer of the responsibility to develop and 
implement an effective ICSP. 


Although the officer has the primary responsibility 
to perform pretrial services supervision, the officer’s 
supervisor also must be involved. The supervisory 
review of the ICSP ensures that the officer identified 
all supervision issues and selected appropriate strate- 
gies to address these issues. The officer must submit 
the case file, including the ICSP, to the supervisor 
within 10 business days of the defendant’s release. 
Within three business days of receiving the case file, 
the supervisor should review all written materials, 
approve the ICSP, and return it to the officer. A 3-day 
response by the supervisor may have to be extended 
in districts where supervisors.review the work of offi- 
cers in divisional offices. 


Changed defendant circumstances, such as loss of 
employment or marital discord, may affect the risk 
assessment and may require a modification of super- 
vision strategies. Although it is not necessary to 
change the ICSP during the period of supervision, the 
officer should record any interim changes in the 
chronological record and formally change the supervi- 
sion plan at the time of the Supervision Plan Review 
(SPR). The SPR, a review which the officer conducts 
every 6 months after the defendant’s release, requires 
the officer to assess supervision activities and modify 
the activities accordingly. 

The officer should address the following issues in the 
SPR: conditions changed (added or removed); compli- 
ance (the officer should note if the defendant has been 
in compliance since the ICSP); conditions not met; 
comments; adjusted risk management activities (the 
officer should note changes in frequency and type of 
activity); and supervisor comments. If the defendant 
is in compliance with the conditions of release and no 
changes are necessary, the supervision plan will re- 
main the same as the ICSP. If necessary, the officer 
should consult with the supervisor regarding difficul- 
ties in supervising a case. 


Release Status Report 


A Release Status Report is to assist the court in 
making a finding, according to 18 U.S.C. Section 3143, 
whether to detain a defendant pending imposition or 
execution of sentence. The officer submits a Release 
Status Report, along with a copy of the pretrial serv- 
ices report, to the judicial officer and defense and 
Government counsel at trial, plea, and sentencing. 


March 1995 


The purpose of the Release Status Report is to: 
inform the court of the conditions under which the 
defendant was released; inform the court of a defen- 
dant’s compliance with the conditions of release; iden- 
tify risk-related case problems affecting compliance 
with release conditions; describe officer supervision 
activities to monitor conditions and case problems; 
assess the defendant’s performance on release; recom- 
mend that the defendant’s release conditions remain 
unchanged or be modified; and recommend whether 
the defendant should voluntarily surrender. 

Disclosure of the report should be in accordance with 
district policy and should (1) protect the confidential- 
ity of the report, (2) ensure the return of the report to 
the officer, and (3) not create an undue burden on the 
officer, i.e., require the officer to attend hearings not 
previously attended. If an officer is not attending a 
hearing, a process for disclosure of the report should 
be established that meets the three criteria. For exam- 
ple, a reliable court employee (courtroom deputy, court 
clerk, etc.) may disclose the report to defense and 
Government counsel at the appropriate time and then 
retrieve the report at the conclusion of the hearing or 
provide the judicial officer the report in a sealed enve- 
lope for the judicial officer to provide to counsel at the 
appropriate time. 


Executing the Supervision Plan 


Pretrial services is the primary manager of and 
service provider to defendants placed on pretrial su- 
pervision. Supervision is a dynamic process that is 
adjusted to meet changed circumstances. Officers 
should adjust supervision activities as needed to rea- 
sonably assure the appearance of the defendant and 
the community’s safety, and such activities should be 
the least restrictive possible to accomplish this. Super- 
vision contacts with the defendant and others should 
be purposeful to ensure that the defendant is in com- 
pliance with the conditions of release. 

Risk Management Activities 

The officer performs supervision activities to moni- 
tor the defendant’s compliance with release conditions 
set by the court to reasonably assure the defendant’s 
appearance and the community’s safety. Supervision 
activities should effectively address the risk of nonap- 
pearance and danger without intruding unnecessarily 
into the defendant’s life regardless of whether the 
defendant is innocent or under supervision pending 
sentencing, appeal, or commencement of sentence. 
Defendants are presumed to be innocent unless there 
is a finding of guilt. 

Contacts with the defendant and others must be 
purposeful. Through personal, telephone, and corre- 
spondence contacts, the officer should gather suffi- 
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cient information to monitor the defendant’s compli- 
ance with the condition(s) of release. Field contacts 
allow the officer to observe directly the activities of and 
circumstances surrounding the defendant. The officer, 
therefore, is better able to (1) manage risk by monitor- 
ing the defendant’s compliance with release conditions 
and (2) identify the need for services. 

When the release conditions specified in 18 U.S.C. 
§ 3142(c\(1)(B) are imposed, officers must consider the 
following supervision issues and strategies in each 
supervision case: 

Report to Pretrial Services. The officer must 
determine the frequency of contact with the defen- 
dant, keeping in mind the conditions imposed by the 
court. The defendant’s contact with the officer should 
be frequent enough to enable the officer to monitor the 
defendant’s compliance with the conditions of release. 
The officer also must determine the type of contact 
(personal, telephone, etc.), keeping in mind the condi- 
tions of release. The officer should also consider the 
defendant’s situation, e.g., physically disabled, diffi- 
cult for defendant to report in person. However, the 
frequency and type of contact must enable the officer 
to monitor the defendant’s compliance with the condi- 
tions of release. 

Residence Verification. An officer should verify a 
defendant’s residence by a personal visit within 10 
working days after the defendant is released on super- 
vision. In remote locations, the officer may request 
that local law enforcement officers verify the defen- 
dant’s residence, or the officer may review rent re- 
ceipts, mortgage payments, and utility bills to verify 
residence. After the residence verification, an officer 
may periodically visit the defendant’s residence if se- 
lected as a supervision strategy. 

Criminal Record Check. Each record check 
should determine the offense charged, date of arrest, 
arrest location, and disposition. If a record check was 
not performed before the initial hearing, the officer 
should conduct a post release hearing record check. 
The officer should continue to determine the status of 
all cases for which dispositions are unknown. During 
the period of supervision, the officer should perform 
criminal record checks no less than once every 90 days 
and before submission of a Release Status Report 
and/or violation report to ensure that a defendant was 
not arrested. An officer also must perform a criminal 
record check when a defendant’s case is terminated. 

Third Party Risk. The officer must inform the 
court and the United States attorney of any danger 
that a person under pretrial release supervision may 
pose to any other person or the community (18 U.S.C. 
§ 3154(5)). Third party risk is any harm, such as 
physical or financial, which a defendant may pose to 
any individual or the community. In its opinion of May 


21, 1986, the Office of General Counsel of the Admin- 
istrative Office of the United States Courts stated that 
“officers have a responsibility to react to a danger that 
a person on pretrial release may pose to an employer, 
a program administrator, other persons, or the com- 
munity. The responsibility, however, is to advise the 
court and the United States attorney of such danger 
and to suggest to the court and the United States 
attorney any modification of release conditions that 
might reduce such danger.” 

The officer must make the following two assess- 
ments when presented with a situation that involves 
a potential third party risk: whether a “reasonably 
foreseeable” risk exists and, if so, what action should 
be recommended to the court and the Government. 
Reasonably foreseeable risk means the circumstances 
of the relationship between the person and the third 
party provide a temptation or an opportunity for the 
person to engage in criminal or antisocial conduct that 
the person’s background suggests he or she may have 
a propensity for. 

The officer should make the assessment of a reason- 
ably foreseeable risk on a case-by-case basis. The 
officer should evaluate the defendant’s criminal back- 
ground and past conduct relative to his or her current 
activities, particularly employment, to assess current 
potential for risk. For example, a former bank teller 
charged with embezzlement now employed as a cash- 
ier may present a reasonably foreseeable risk. 

If the officer assesses that there is a reasonably 
foreseeable third party risk, the officer first should 
personally contact the assistant United States attor- 
ney and the court and follow this notification with a 
letter. The letter should describe in detail the apparent 
risk factors and should include a recommendation for 
a course of action. 

In determining what recommendation to make to 
reduce the risk to a third party, the officer should also 
consider the possible jeopardy to the defendant's em- 
ployment or other interest that could result from a 
warning to a third party. Possible actions to address 
third party risk include: adjust supervision activities 
te minimize the risk; recommend that the judicial 
officer modify the release condition to preclude the 
individual from the employment or activity that re- 
sults in the risk; give a confidential warning to the 
third party at risk or another party who can eliminate 
or reduce the risk; or permit the defendant to inform 
the third party of the factors that create the risk with 
the understanding that the officer will verify that the 
warning has been made. Officers must obtain court 
approval before taking an action. 

Contact with Law Enforcement. The officer 
should maintain contact with law enforcement agen- 
cies to determine if a defendant was arrested while on 


| 


32 FEDERAL PROBATION 


release and to monitor compliance with conditions of 
release. Except as provided in the confidentiality regula- 
tions, pretrial services information shall be used only for 
the purpose of a release determination and shall other- 
wise be confidential (see 18 U.S.C. § 3153(cX1)). 

Examples of appropriate interaction with law en- 
forcement agencies are as follows: 


e the officer may request from law enforcement 
agencies information that pertains to a defen- 
dant’s criminal record; 


e the officer should periodically perform criminal 
record checks on all defendants released to pre- 
trial services supervision; 

e the officer may contact law enforcement agencies 
if the officer has information that a defendant may 
have violated a condition of release, such as re- 
stricted association and/or travel; 


« the officer may request law enforcement agencies 
to verify that a defendant lives or is at his or her 
residence in instances when the geography and/or 
distance, or other significant circumstance, pre- 
vents the officer from doing so; and 


e the officer may request law enforcement agencies, 
in exceptional circumstances, to assist or accom- 
pany the officer on field contacts when the field 
visit is assessed to be potentially dangerous, e.g., 
to conduct searches and seizures or to visit a 
defendant with psychiatric problems. 


Conditions of Release 


The following are the release conditions listed in 18 
U.S.C. § 


e Condition (i) remain in the custody of a designated 
person who agrees to assume supervision and to 
report any violation of a release condition to the 
court, if the designated person is able reasonably 
to assure the judicial officer that the person will 
appear as required and will not pose a danger to 
the safety of any other person or the community. 


e Condition (ii) maintain employment or, if unem- 
ployed, actively seek employment. 

e Condition (iii) maintain or commence an educa- 
tional program. 

e Condition (iv) abide by specified restrictions on 
personal associations, place of abode, or travel. 


e Condition (v) avoid all contact with an alleged 
victim of the crime and with a potential witness 
who may testify concerning the offense. 

e Condition (vi) report on a regular basis to a desig- 
nated law enforcement agency, pretrial services 
agency, or other agency. 
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e Condition (vii) comply with a specified curfew. 


e Condition (viii) refrain from possessing a firearm, 
destructive device, or other dangerous weapon. 


e Condition (ix) refrain from excessive use of alco- 
hol, or any use of a narcotic drug or other control- 
led substance, as defined in section 102 of the 
Controlled Substances Act (21 U.S.C. 802), with- 
out a prescription by a licensed medical practitioner. 

e Condition (x) undergo available medical, psycho- 
logical, or psychiatric treatment, including treat- 
ment for drug or alcohol dependency, and remain 
in a specified institution if required for that pur- 
pose. 

e Condition (xi) execute an agreement to forfeit 
upon failing to appear as required, property of a 
sufficient unencumbered value, including money, 
as is reasonably necessary to assure the appear- 
ance of the person as required, and shall provide 
the court with proof of ownership and the value of 
the property along with information regarding 
existing encumbrances as the judicial officer may 
require. 

e Condition (xii) execute a bail bond with solvent 
sureties; who will execute an agreement to forfeit 
in such amount as is reasonably necessary to 
assure appearance of the person as required and 
shall provide the court with information regard- 
ing the value of the assets and liabilities of the 
surety if other than an approved surety and the 
nature and extent of encumbrances against the 
surety’s property; such surety shall have a net 
worth which shall have sufficient unencumbered 
value to pay the amount of the bail bond. 


e Condition (xiii) return to custody for specified 
hours following release for employment, school- 
ing, or other limited purposes. 


e Condition (xiv) satisfy any other condition that is 
reasonably necessary to assure the appearance of 
the person as required and to assure the safety of 
any other person and the community. 


The following are examples of other least restrictive 
further conditions: halfway house; home confinement; 
surrender passport or travel documents; obtain no 
passport; surrender certification; and search and sei- 
zure. 


Service Activities 

Pursuant to 18 U.S.C. § 3154(7), officers are author- 
ized to assist defendants released by the court with or 
without a condition of pretrial services supervision to 
secure necessary employment, medical, legal, or social 
services. The officer may not require a defendant to 


seek and obtain employment or social services without 
a specific condition of release. Pretrial social service 
funds may not be expended for these services unless 
these services are ordered as a condition of release, if 
funds are available and payment is authurized by 
statute; e.g., pretrial services cannot pay for medical 
treatment. 

An officer may help a defendant obtain employment, 
medical, legal, or other social services, such as educa- 
tion, regardless of whether the service relates to ap- 
pearance or community safety. An officer may assist 
any defendant who requests information about local 
trade schools, employment agencies, public health or 
mental health clinics, legal aid, or other community 
services. If the officer determines that these activities 
are needed to address a risk of nonappearance or 
danger to the community, the officer must advise the 
court and request that the court order these activities 
as conditions of release. 


Courtesy Supervision 


Supervision standards are the same whether the 
defendant is supervised in the district of jurisdiction 
or in another district, i.e., courtesy supervision. Be- 
cause a defendant is supervised by one district for 
another, communication and cooperation between the 
two districts is imperative. To begin the supervision 
process, the officer in the district of jurisdiction 
should: 


e before the defendant’s travel, telephone the dis- 
trict of supervision to inform that office of the 
defendant and advise that a letter requesting su- 
pervision will follow; 


e send a letter to the district of supervision to re- 
quest courtesy supervision and, where appropri- 
ate, include instructions on supervision activities; 
and 


e send a copy of the order of release, the pretrial 
services report (Farm PS3), and other pertinent 
documents, e.g., Worksheet for the Pretrial Serv- 
ices Report (Form PS2), indictment information, 
or complaint, to the case officer in the district of 
supervision. 


The officer in the district of jurisdiction should notify 
the district of supervision of the dates of all judicial 
proceedings and should contact the district of supervi- 
sion as needed to monitor the defendant’s compliance 
with the conditions of release. 


The district of supervision should: 
¢ prepare the Pretrial Release Reporting Instruc- 


tions (Form PS7), review them with the defen- 
dant, and provide the defendant with a copy; 


PRETRIAL SERVICES SUPERVISION 


e develop the ICSP (Initial Case Supervision 
Plan); 


e conduct a home visit and perform other risk 
management activities; 

e monitor the defendant’s compliance with the 
conditions of release; and 

e notify the district of jurisdiction in writing of all 
apparent violations. 

Both districts should regularly communicate with 

each other to ensure that each office is aware of case 


problems and changes and that appropriate action is 
taken to address those problems and changes. 


Managing Noncompliance With Release 
Conditions 

Title 18 U.S.C. § 3154(5) requires officers to inform 
the court and the United States attorney of all appar- 
en. violations of release conditions. There are two 
categories of release conditions: (1) mandatory condi- 
tions of release and (2) least restrictive further condi- 
tions of release. 


Title 18 U.S.C. § 3142(b) and (c\1)(A) requires that 
every order of release include a condition that the 
defendant not commit a Federal, state, or local crime 
during the period of release. An offense committed by 
the defendant while on release can result in a separate 
charge under 18 U.S.C. § 3147, “Penalty for an offense 
committed while on release.” Additionally, every re- 
lease order obligates the defendant to appear as re- 
quired. This requirement, although not listed in 18 
U.S.C. § 3142(c) as a condition, is the purpose of an 
order of release. Defendants who commit a crime while 
on release or who fail to appear are subject to sanctions 
under 18 U.S.C. § 3148, “Sanctions for violation of a 
release condition.” 


Title 18 U.S.C. § 3142(c\(BXi)-(xiii) lists conditions 
the court can impose, and subsection (xiv) authorizes 
the court to impose “any other condition that is rea- 
sonably necessary” to assure appearance and commu- 
nity safety. Also, 18 U.S.C. § 3142(c\(3) authorizes the 
court to amend the release order at any time to impose 
“additional or different conditions of release.” A defen- 
dant violating one or more of these conditions is sub- 
ject to sanctions under 18 U.S.C. § 3148. These 
sanctions include a revocation of release, an order of 
detention, and a prosecution for contempt of court. 


Officer’s Response to Apparent Violations 

Officers are required by law to respond to defendant 
noncompliance with release conditions. The statute 
does not specify timeframes for notifying the court and 
the United States attorney of apparent violations of 
release conditions or how such notice is made. 
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Prior to informing the court and the United States 
attorney of an apparent violation, the officer must 
determine if there was an apparent violation and 
respond to the apparent violation. An officer’s re- 
sponse to an apparent violation should be: 


e Authorized. There are circumstances in which an 
officer need not obtain court action before requir- 
ing the defendant to perform certain activities in 
response to an apparent violation. For example, if 
the condition of release requires the defendant to 
“submit to urinalysis and drug treatment as re- 
quired by pretrial services,” the officer may refer 
the defendant for outpatient treatment in re- 
sponse to the positive urinalysis without further 
direction from the court. 


Appropriate. The officer’s activities should be the 
least restrictive relative to the nature and degree 
of the noncompliant conduct. Activities should rea- 
sonably assure community safety and the defen- 
dant’s appearance and provide the defendant an 
opportunity to comply with the conditions of re- 
lease. 


Enforceable. The officer must be able to monitor 
any conditions imposed. For example, an officer 
cannot monitor a curfew condition on a defendant 
who resides in a house located in a rural/isolated 
area with no telephone. 


e Timely. The officer should respond as soon as pos- 
sible. 


Before recommending a modification or a revocation 
of the conditions of release, an officer should consider 
whether the following activities are sufficient to bring 
the defendant into compliance with the conditions of 
release. The officer should review the conditions with 
the defendant and defense counsel, when possible, to 
ensure that the defendant understands the require- 
ments of the release conditions; and/or warn the de- 
fendant that further violation could result in the 
modification or revocation of release conditions and 
record all warnings in the chronological record. The 
officer may inform the assistant United States attor- 
ney and defense counsel of such warnings. 


Modification of the Conditions of Release 


The court may modify the conditions of release at 
any time. An officer may recommend that conditions 
of release be added if the officer believes the risk of 
nonappearance or danger requires additional condi- 
tions. An apparent violation need not occur first. Like- 
wise, an officer may recommend the removal of 
conditions if the officer believes the risk posed by the 
defendant no longer warrants the conditions imposed. 
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Consensal modification of release orders generally 
occurs in response to two sets of circumstances. A 
defendant may acknowledge and consent to a modifi- 
cation of the conditions of release. The defendant and 
defense counsel must sign a statement which consents 
to the modification. The officer should submit to the 
court, with a copy to the United States attorney, the 
defendant’s statement and a violation report outlining 
the reasons for the modification. For example, if a 
defendant tested positive for drugs, the defendant 
could, upon advice of counsel, agree to a modification 
of the release conditions to require drug treatment. 

Also, circumstances or situations may occur during 
the course of supervision which exacerbate the defen- 
dant’s potential risk of nonappearance or danger to the 
community. In response to these circumstances (not a 
violation of conditions of release) the defendant may 
initiate or request officer intervention. The officer may 
also initiate discussion with the defendant, suggesting 
a modification of release conditions. For these 
noncondition-based, risk-related issues, the defen- 
dant may consent to a modification of release condi- 
tions’. 

There is no statutory requirement that a hearing be 
held for modifications of conditions of release. The 
Office of General Counsel of the Administrative Office 
of the United States Courts, however, has suggested 
as a preferred practice that a hearing be conducted 
when conditions of release are requested that will 
reduce the defendant’s liberty, e.g., halfway house 
placement or home confinement. 

At times it may be justified to request that the court 
remove conditions of release. During the supervision 
period the officer gains more insight and information 
about the defendant which may justify less restrictive 
conditions. The officer may then determine that con- 
ditions are no longer required to reasonably address 
risk perceived at the time of the defendant’s release. 
Before requesting, by memorandum, that the court 
remove conditions of release, the officer should discuss 
the proposed request with the assistant U.S. attorney. 

The officer submits a violation report to the court 
and to the U.S. attorney to request modification of 
release conditions when the defendant is in noncom- 
pliance or to recommend revocation of release. The 
officer submits a violation report in the following situ- 
ations: when an apparent violation of conditions of 
release occurs and the officer believes a modification 
of conditions is appropriate; or when an apparent 
violation of conditions of release occurs and the officer 
believes revocation of release is appropriate. 

The Violation Report and memorandum to modify 
conditions submitted to the court and the United 
States attorney should contain the following informa- 
tion: 
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e the defendant’s release status including the spe- 
cific conditions imposed, the date the conditions 
were ordered, the name of the judicial officer who 
ordered them, and the type and date of the next 
scheduled court hearing; 


e a complete description of the facts regarding the 
apparent violation(s) or changed circumstances; 
e a summary of the defendant’s compliance with 


release conditions including the results of a 
criminal record check; 


ea summary of the officer’s activities to address 
the defendant’s noncompliant conduct; and 


e a recommendation for action by the court, i.e., 
modification of release conditions or detention. 


If the defendant is arrested or subject to new 
charges or poses an imminent risk of nonappearance 
or danger to the community, the officer shall imme- 
diately advise the court and the United States attor- 
ney after completing an investigation of the 
apparent violations and obtaining law enforcement 
reports. 


Conclusion 


Pretrial services supervision not only reasonably 
assures the defendant’s compliance with release 


conditions and the officer’s timely response to 
changed defendant circumstances, but also provides 
a viable alternative to unnecessary pretrial deten- 
tion. The officer performs risk management activities 
to monitor the defendant’s compliance with release 
conditions set by the court to reasonably assure ap- 
pearance and community safety. These activities in- 
clude monitoring and verifying the defendant’s 
compliance with conditions of release and intervening 
in a timely manner when the defendant does not 
comply. 


Effective pretrial services supervision could influ- 
ence courts to impose conditional pretrial release, 
while ineffective or unavailable pretrial services su- 
pervision could result in unnecessary pretrial deten- 
tion. 


NOTES 


Publication 111 discusses for each condition the risk manage- 
ment activities performed by the officer to monitor compliance with 
release conditions set by the court to reasonably assure appearance 
and community safety. 


?after Publication 111 was published, consensual modification 
procedures were modified to allow districts the option to request 
modification by memoranda to the court. 
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The Supreme Court and Prisoners’ Rights* 


By Jack E. CALL, J.D., Pu.D. 


Professor of Criminal Justice, Radford University 


S SUBSTANTIVE areas of the law go, the law 
of prisoners’ rights is still in its infancy. Until 
e 1960's, the courts largely stayed out of 
this area. The movement away from this abstention 
was led by the lower Federal courts. In the late 
1960's, however, the United States Supreme Court 
began to involve itself as well. Since then, the Su- 
preme Court has decided more than 30 cases dealing 
with the rights of the incarcerated. Surprisingly, 
there has been very little scholarly attention paid to 
the efforts of the Supreme Court as a whole in this 
area. This article attempts to fill in some of this gap 
in the literature on prisoners’ rights. It examines the 
Supreme Court case law from two perspectives: 
chronologically and by major subject area. 


A Chronological Perspective 


Historically, the Supreme Court case law on prison- 
ers’ rights can be divided into three periods: 1) the 
Hands-Off Period (before 1964), 2) the Rights Period 
(1964-78), and 3) the Deference Period (1979-present). 


The Hands-Off Period (before 1964) 


Before the 1960’s, courts (including the Supreme 
Court) did not involve themselves in the issue of pris- 
oners’ rights. Initially, this stance was the result of a 
legal approach that held that prisoners were slaves of 
_ the state. Upon conviction, criminals lost virtually all 
legal rights. Any rights they had were not the rights 
shared with other citizens, but those rights which the 
state chose to extend to them. 


Ruffin v. Commonwealth’ illustrates this approach. 
In rejecting Ruffin’s contention that the Virginia Con- 
stitution required that he be tried in his home county 
for a crime he committed while in prison, the Virginia 
Court of Appeals indicated that 


[thhe bill of rights is a declaration of general principles to govern 
a society of freemen, and not of convicted felons and men civilly 
dead. Such men have some rights it is true, such as the law in its 
benignity accords to them, but not the rights of free men. They 
are the slaves of the State undergoing punishment for heinous 
crimes committed against the laws of the land. 


In time, this convict-as-slave approach gave way to 
an abstention approach. The courts during this period 
recognized that prisoners did retain constitutional 
rights, but it was not the role of the courts to intervene 
to protect those rights. Instead, courts saw the legis- 
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lative and executive branches as having responsibility 
for identifying and honoring the constitutional rights 
of inmates. 

There are several reasons given typically to explain 
this abstention approach by the courts.’ First, the 
courts perceived that to intervene in these matters 
would be to usurp the proper functions of the legisla- 
tive and executive branches of government. Second, 
and somewhat related to the separation of powers 
concern just mentioned, was a belief by the courts that 
they lacked the expertise to become involved in these 
matters. Because of their lack of understanding of the 
operation of prisons, if courts took steps to protect 
prisoners’ rights, they ran a great risk of interfering 
with the proper functioning of the institutions. 

Third, most prisoners are housed in state prisons. If 
they sought protection of their rights in Federal 
courts, these courts felt that their intervention in- 
truded upon the proper functioning of a Federal sys- 
tem of government. And last, most courts, although 
they seldom said so explicitly, seemed to fear that if 
they acted to protect prisoners’ rights the courts would 
experience a flood of frivolous lawsuits from prisoners. 

As with most of the generalizations that will be 
made about these historic periods in prisoners’ rights, 
there are exceptions to the generalization that courts 
declined to intervene on behalf of prisoners during the 
hands-off period. For example, the Supreme Court 
held in 1941 that the states could not require inmates 
to submit formal legal documents to state officials for 
review and approval before filing those papers with 
the courts.’ Nevertheless, such instances of judicial 
recognition of rights held by prisoners were isolated. 


The Rights Period (1964-78). 


In the early 1960’s, lower Federal courts began mov- 
ing away from the hands-off approach. They demon- 
strated an increasing willingness to identify rights of 
prisoners found in the Constitution and to protect 
those rights. This change in approach is attributed to 
several factors.‘ 

First, prisoners, perhaps reflecting society as a 
whole at the time, became more militant and aggres- 
sive in asserting their rights. Second, the legal profes- 
sion developed a cadre of “public interest lawyers” who 
were willing to take on these cases, either pro bono or 
with financial support from government and private 
foundation grants. Third, the judiciary as a whole 
seemed to become more responsive to the legal argu- 
ments advanced by politically disadvantaged groups. 


Fourth, judges were often presented with cases that 
involved such horrible conditions of confinement that 
they cried out for some sort of remedial action. 

And last, two developments in Federal law created 
a more favorable environment for prisoners’ rights 
cases in the Federal courts. The first development 
involved interpretation of the Civil Rights Statute (42 
U.S.C. Section 1983), a post-Civil War law. Lawsuits 
brought under this statute are commonly referred to 
as Section 1983 suits. Section 1983 permits a person 
whose rights under Federal law are violated by a 
person acting “under color of state law” to sue for 
damages or some sort of remedial order. 

Before 1961, the accepted interpretation of Section 
1983 was that a state official who acted in violation of 
state law was not acting “under color” of state law. In 
Monroe v. Pape,* the Supreme Court rejected this prior 
interpretation as being inconsistent with the desire of 
Congress to provide relief for persons whose constitu- 
tional rights were violated by state and local govern- 
ment officials, even when their actions were not 
officially approved. This change in the interpretation 
of Section 1983 enabled prisoners to file their suits 
complaining of rights violations in Federal courts, 
where it was generally thought that they would re- 
ceive a more sympathetic hearing than in state courts. 

The second development in Federal law concerned 
the Supreme Court’s interpretation of the Due Process 
Clause of the 14th amendment, another post-Civil War 
provision. The Due Process Clause prohibits a state 
from depriving persons of life, liberty, or property 
without due process of law. Through a long process 
called Selective Incorporation that began in the 1920’s 
and picked up a full head of steam in the 1960’s, the 
Supreme Court ruled that the Due Process Clause 
“incorporated” most of the rights contained in the Bill 
of Rights into the 14th amendment. 

This meant that state and local governments had to 
extend to persons under their jurisdiction most of the 
rights in the first 10 amendments to the Constitution, 
such as free speech, freedom of religion, right to coun- 
sel, right against self-incrimination, right against un- 
reasonable searches and seizures, and many others. 
Thus, one’s constitutional rights, the violation of 
which by state and local officials could result in a 
Section 1983 lawsuit, became more extensive. 

In due course, the Supreme Court itself jumped on 
the prisoners’ rights bandwagon, although somewhat 
inconspicuously at first. In three of its first four pris- 
oners’ rights cases, the Court issued per curiam deci- 
sions. These are unsigned decisions (i.e., no particular 
Justice is identified as the opinion’s author) usually 
affirming the decision of the lower court without hear- 
ing oral argument and without explaining the Court’s 
reasons for affirming. 
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In the first of these cases, Cooper v. Pate,® the Court 
held unanimously that a state prison inmate could 
bring a Section 1983 suit alleging that his freedom of 
religion was violated by the prison’s refusal to permit 
him to purchase certain religious material. Four years 
later, in Lee v. Washington,’ the Court again unani- 
mously upheld a lower court’s order to Alabama to 
desegregate its prisons and jails, although three Jus- 
tices concurred in a brief opinion expressing their 
belief that the Court’s decision should not be viewed 
as prohibiting corrections officials from taking racial 
tensions into account in their decisionmaking. Then in 
1971, in Younger v. Gilmore,® the Court again unani- 
mously upheld a lower court decision that required a 
prison to provide inmates an adequate law library. 

Sandwiched in between Lee and Younger in 1969 was 
the Court's first full opinion venture into prisoners’ 
rights, Johnson v. Avery.’ Johnson was a “writ writer,” 
an inmate who assisted other inmates in preparing 
legal papers challenging their convictions. He was 
disciplined by prison authorities for engaging in this 
activity. The Court held that, “unless and until the 
State provides some reasonable alternative to assist 
inmates in the preparation of petitions for post-conviction 
relief,” it could not constitutionally prohibit inmates 
from functioning as jailhouse lawyers. This case is 
important, not only because it was the Court’s first 
prisoners’ rights case in over 25 years with a full 
written opinion, but also because it ruled in favor of 
the inmate and thereby established the general tone 
of its cases during the Rights Period. 

In two cases the Court upheld the first amendment 
rights of a prisoner. In Cruz v. Beto (1972), the Court 
held that a prison could not prevent a Buddhist inmate 
from using the prison chapel, from corresponding with 
religious advisors, and from distributing religious ma- 
terials to other inmates, if the prison permitted inmates 
of other faiths to engage in these same activities. 

In Procunier v. Martinez (1974), the Court found 
that prisons could not censor outgoing mail that was 
viewed by prison authorities as expressing “inflamma. 
tory” views, unduly complaining, or “otherwise inap- 
propriate.” These standards were too broad and failed 
to exclude only material that posed a legitimate threat 
to institutional iterests. 

If mail was censored (under constitutionally accept- 
able standards), the inmate sending the mail has to be 
notified and given an opportunity to object to some 
official who was not involved in the original censorship 
decision. Although the Court based this holding on the 
first amendment rights of the correspondent outside 
the prison, its effect, of course, was to protect inmates 
as well. 

In a Due Process case, the Court ruled in Wolff v. 
McDonnell (1974) that inmates had a liberty interest 
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in good time credits.’* Good time credits could not be 
denied without holding a hearing before which an 
accused inmate was given notice of the alleged infrac- 
tion, at which the inmate was given the opportunity to 
call witnesses and present documentary evidence (un- 
less allowing either would be “unduly hazardous to 
institutional safety or correctional goals”), and after 
which the prison would issue a written statement of 
the reasons for its action and the evidence relied upon 
in coming to its decision. 

The Court issued several rulings upholding the right 
of inmates to access the courts. The Court ruled in 
Wolff that the Avery rule, protecting the status of writ 
writers when other provisions for legal assistance 
have not been made, applied to writ writers who were 
assisting other inmates in the preparation of Section 
1983 suits (and was not limited to assisting with 
habeas corpus petitions). 

In Martinez, the Court also struck down a prison 
rule that prohibited visits from employees (other than 
two licensed investigators) of lawyers who were repre- 
senting inmates. The clear effect of this rule was to 
inhibit inmates’ ability to access the courts because the 
rule made it more difficult for attorneys to communi- 
cate in person with their clients. 


In 1977, in Bounds v. Smith,” the Court examined 
the adequacy of the law libraries established by North 
Carolina for its inmates. Although the Court upheld 
the adequacy of the libraries, it made it clear that the 
state was indeed required by the Constitution to es- 
tablish law libraries to assist inmates in their efforts 
to petition the courts unless the state provided inmates 
with adequate assistance from persons trained in the 
law. And finally, in an eighth amendment case, Hutto 
v. Finney (1978), the Court held that, given the harsh 
conditions of punitive isolation cells in the Arkansas 
prison system, inmates could not be placed constitu- 
tionally in those cells for more than 30 days. 


While these cases demonstrated a willingness by the 
Court to support the rights of prisoners, there were 
issues during the Rights Period on which inmates did 
not receive favorable rulings from the Court. In Wolff, 
the Court refused to extend the rights of counsel, 
confrontation, and cross-examination to the good time 
hearings that it required in that case. The Court also 
indicated that in adopting a rule that mail from attor- 
neys could be opened by the prison in the presence of 
the inmate receiving the mail, the prison “had done 
all, and perhaps even more” than the Constitution 
requires. 


In Pell v. Procunier (1974),” the Court upheld a 
California prison regulation which prohibited the 
press from interviewing individual inmates. However, 
it seemed important to the Court’s decision that the 
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press was permitted to visit and observe conditions in 
the prisons and to interview inmates at random. 

In Meachum v. Fano (1976), the Court held that 
inmates had no liberty interest under the Due Process 
Clause in avoiding transfer to another prison where 
conditions were harsher because such a transfer was 
“within the normal limits or range of custody” which 
the conviction authorizes the state to impose. What’s 
more, it makes no difference whether the transfer is 
simply for administrative reasons, as in Meachum, or 
is for disciplinary reasons, as was the case in Mon- 
tanye v. Haymes.” 

In Baxter v. Palmigiano,” decided the same year as 
Meachum and Montanye, the Court held that an in- 
mate’s right against self-incrimination is not violated 
if the inmate’s refusal to answer questions at a disci- 
plinary hearing is held against him at the hearing. 
(Note, however, that inmates do have a constitutional 
right not to answer questions at the hearing that 
would tend to incriminate them, unless they are 
granted immunity for the statements they are com- 
pelled to give.) In Baxter, the Court also held that 
prisons do not have to give reasons for denying an 
inmate’s request to call a witness at the disciplinary 
hearing, do not have to permit cross-examination of 
witnesses, and in making their disciplinary decisions 
may rely upon evidence not presented at the hearing. 

Also in 1976, in Estelle v. Gamble,” the Court held 
that an inmate cannot prove that inadequate medical 
care by the prison is cruel and unusual punishment 
unless he can also prove that prison officials were 
deliberately indifferent to a serious medical need of 
the inmate. The next year, in Jones v. N.C. Prisoners’ 
Labor Union,” the Court concluded that prisons may 
ban meetings of prisoners’ unions, as well as prohibit 
the unions from soliciting members and from making 
bulk mailings to members. 

It should be clear from a careful consideration of 
these cases decided during the Rights Period that the 
Court was not engaged in a prisoners’ rights revolu- 
tion. In many instances it decided that the rights of 
inmates had to give way to the legitimate needs of the 
prisons to maintain security, control inmate behavior, 
and attempt to rehabilitate inmates. Nevertheless, 
what is most remarkable about the Rights Period is 
the Court’s willingness, first, to recognize that inmates 
retain constitutional rights and, second, to view those 
rights as being nearly as important as the legitimate 
needs of the prisons. 


The Deference Period (1979-present) 


The year 1979 was chosen to begin the period that I 
have labeled the Deference Period because that was 
the year the Supreme Court decided Bell v. Wolfish.” 
The Court resolved five issues in that case and ruled 
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against the inmates on all of them. It held that cells of 
75 square feet that had been double-bunked were not 
so overcrowded as to constitute punishment under the 
Due Process Clause. It also upheld jail rules that: 1) 
permitted inmates to receive hardback books only if 
they came directly from the publisher, a bookstore, or 
a book club (publishers’ only rule), 2) prohibited inmates 
from receiving packages from outside the jail, 3) pro- 
hibited inmates from observing shakedown searches 
of their cells, and 4) subjected inmates to visual body 
cavity searches after contact visits. 

In ruling against the inmates, the Court set the tone 
for the Deference Period. During this period, inmates 
would lose on most prisoners’ rights issues before the 
Court, which would stress the need to give deference 
to the expertise of corrections officials. The Court 
applauded the judicial trend away from the traditional 
hands-off approach and the willingness of courts to 
intervene where institutions were characterized by 
“deplorable conditions and draconian restrictions.” 
However, the Court followed with this caution: 


But many of these same courts have, in the name of the Consti- 
tution, become increasingly enmeshed in the minutiae of prison 
operations. Judges, after all, are human. They, no less than others 
in our society, have a natural tendency to believe that their 
individual solutions to often intractable problems are better and 
more workable that those of the persons who are actually charged 
with and trained in the running of the particular institution 
under examination. But under the Constitution, the first ques- 
tion to be answered is not whose plan is best, but in what branch 
of the Government is lodged the authority to initially devise the 
plan. This does not mean that constitutional rights are not to be 
scrupulously observed. It does mean, however, that the inquiry 
of federal courts into prison management must be limited to the 
issue of whether a particular system violates any prohibition of 
the Constitution ... The wide range of “judgment calls” that meet 
constitutional ... requirements are confined to officials outside of 
the Judicial Branch of Government.” 


In another overcrowding case in 1981, Rhodes v. 
Chapman,” the Court held that double-bunking was 
not unconstitutional per se and that double-bunking 
of cells of 63 square feet without a showing of specific 
harmful effects on inmates was not cruel and unusual 
punishment.” As in Wolfish, the Court admonished 
judges that they “cannot assume that state legisla- 
tures and prison officials are insensitive to the require- 
ments of the Constitution ....” 

Several times during this period, the Court held that 
actions taken against inmates by corrections officials 
did not affect a liberty interest of inmates and were 
therefore not subject to the protections of the Due 
Process Clause. The Court held that an inmate had no 
liberty interest in: 1) a decision by the Board of Com- 
mutation as to whether to commute a life sentence, 
even though the Board granted 75 percent of all peti- 
tions for commutation from lifers and those lifers 
receiving commutation nearly always were paroled 
earlier than they would have been otherwise (Con- 


necticut Board of Pardons v. Dumschat, 1981”); 2) the 
overturning of an early parole decision, even though 
the parole board changed its mind because of informa- 
tion it received about dishonesty on the part of the 
inmate (Jago v. Van Curen, 1981”); 3) a decision to 
transfer an inmate to a prison in another state (Olim 
v. Wakinekona, 1983”); and 4) a decision to exclude 
visitors because of alleged misconduct on their part 
(Kentucky v. Thompson, 1989”). 

Even in two cases where the Court held that inmates 
had a liberty interest (Greenholtz v. Nebraska Penal 
Inmates, 1979," and Hewitt v. Helms, 1983"), it was 
only because state law had specified conditions under 
which adverse action could be taken against inmates 
and provided that this action could be taken only when 
the specified conditions were found to exist. Green- 
hoitz involved the decision whether to grant parole, 
and Hewitt involved whether to place an inmate in 
administrative segregation. In another important due 
process decision, the Court ruled in Superintendent v. 
Hill that a decision of a prison administrative body 
should be upheld when challenged in court if there is 
“some evidence” in the record to support the decision.” 

The Court also ruled against inmates in two search 
cases during this period. In Hudson v. Palmer,™ the 
Court held that the fourth amendment does not apply 
to cell searches (even a shakedown search with no 
reason to think contraband will be found) because 
inmates have no reasonable expectation of privacy in 
their cells. The Court also concluded that inmates 
have no due process right to observe shakedown 
searches of their cells (Block v. Rutherford, 1984”). 

Inmates also lost several first amendment issues 
during the Deference Period. In Block, the Court re- 
jected an argument that pretrial detainees who were 
judged by jail officials to be low security risks and who 
had been in jail more than a month had a constitu- 
tional right to contact visits. The Court held that it was 
reasonable for the jail to ban contact visits to prevent 
contraband from being smuggled in. 

In Turner v. Safley (1987),* the Court held that a 
prison rule which prohibited inmates from corre- 
sponding with inmates in other prisons was constitu- 
tional. The Court viewed this regulation as a 
reasonable way to protect prison security, since the 
correspondence that was banned could have been used 
to communicate escape plans or to encourage assaults 
on other inmates. 

O'Lone v. Shabazz (1987)" dealt with the right of 
inmates to practice their religion. Shabazz was a Mus- 
lim who was not permitted to observe Jumu’ah serv- 
ices in the prison on Friday afternoons (the only time 
that Jumu’ah may be observed) because his security 
classification required him to be on a work detail 
outside the prison. The Court held that the prison did 
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not have to permit Shabazz to return to the prison for 
the service because that would have created a security 
risk. Nor did the prison have to allow Shabazz to stay 
in the prison all day Friday and then let him make up 
the work on Saturday because that would require 
additional prison resources. Thus, the prison’s actions 
in denying Shabazz the opportunity to observe 
Jumu’ah were reasonable in light of the security and 
resources needs of the prison. 

In Thornburgh v. Abbott (1989), the Court dealt 
with the authority of prisons to exclude publications 
that are mailed to inmates. The rule at issue permitted 
wardens in Federal prisons to exclude publications 
(although only on an issue-by-issue basis) that they 
deemed to be “detrimental to the security, good order, 
or discipline of the institution, or . . . [that] might 
facilitate criminal activity.” Publications could not be 
excluded because they expressed unpopular views or 
were religious, political, social, or sexual in nature. 

The Court found that this regulation was reasonable 
in light of the prisons’ need to maintain security. It 
distinguished this case from Procunier v. Martinez, 
where the Court had struck down a prison censorship 
regulation as too broad, on the basis that Martinez 
dealt with incoming mail and this case dealt with 
outgoing mail. The Court believed that outgoing mail 
posed greater threats to prison security. 

In another case involving an individual right, the 
Court concluded in Washington v. Harper that a men- 
tally ill inmate could, after a hearing, be treated with 
antipsychotic drugs against his will.** Although the 
Court found that the inmate did have a liberty interest 
in not being administered the drug, it also found that 
the policy of involuntary treatment is permissible be- 
cause it is reasonably related to the prison’s interest 
in controlling the violent behavior of such an inmate. 


Inmates also lost three important eighth amend- 
ment issues. In Whitley v. Albers (1986), an inmate 
sued a prison guard who had wounded him in the knee 
during an inmate uprising, alleging that the shooting 
was cruel and unusual punishment. The inmate al- 
leged that he had not been involved in the uprising, 
had assured the prison security chief that he would 
protect from harm a guard that other inmates had 
taken hostage, and had made no threatening moves 
just before being shot. 


The Court ruled that, in cruel and unusual punish- 
ment cases where the government action at issue is 
not part of the sentence awarded the prisoner, the 
prisoner must prove that prison officials acted wan- 
tonly. In the context of a prison disturbance, that 
means the inmate must show that officials acted “ma- 
liciously and sadistically for the very purpose of caus- 
ing harm.” In this case, according to the Court, the 


March 1995 


inmate had failed to allege facts from which such a 
state of mind could be inferred. 

In Wilson v. Seiter (1991),“' the Court again ad- 
dressed the issue of the state of mind necessary to 
prove a violation of the Cruel and Unusual Punish- 
ment Clause in the prison context. This time, rather 
than dealing with a discreet act against an individual 
inmate, as had been the case in Estelle and Whitley, 
the Court dealt with allegations that the general con- 
ditions of confinement in an overcrowded prison were 
cruel and unusual punishment. 

The Court concluded that general conditions of con- 
finement are not part of the sentence awarded a con- 
victed defendant. Therefore, it is necessary to prove 
that, in permitting overcrowded conditions to persist, 
prison officials acted wantonly, otherwise officials 
have not acted with intent to punish inmates. Where 
general conditions of confinement are at issue, inmates 
must show that prison officials acted with deliberate 
difference to some basic human need of the inmates. 

The Court also clarified a point that lower courts had 
dealt with for some tune. Lower courts had frequently 
held that the totality of adverse conditions in an insti- 
tution violated the eighth amendment. The Court re- 
jected this approach. While it conceded that two or 
more conditions might have a “mutually enforcing 
effect,” the eighth amendment has not been violated 
unless there is evidence that the effect has been to 
deprive inmates “of a single, identifiable human need 
such as food, warmth, or exercise.” The Court indi- 
cated that interaction of conditions in this way “is a 
far cry from saying that all prison conditions are a 
seamless web for Eighth Amendment purposes.” 

Then in Farmer v. Brennan (1994), the Court gave 
some definition to what it meant by deliberate indif- 
ference. After stating the fairly obvious, that deliber- 
ate indifference is something more than mere 
negligence but something less than a specific intent to 
cause harm to a particular inmate or inmates, the 
Court concluded that deliberate indifference means 
recklessness. The Court also recognized that while 
both civil (tort) law and criminal law utilize the con- 
cept of recklessness, their definitions are somewhat 
different. Tort law usually views recklessness as action 
“in the face of an unjustifiably high risk of harm that 
is either known or so obvious that it should be known.” 
This is sometimes referred to as an objective approach 
to recklessness. 

The criminal law, on the other hand, usually takes 
a subjective approach, requiring that an actor be 
aware of a disregarded risk. Thus, the difference be- 
tween the two definitions is that tort law recklessness 
includes disregard of a risk of which an actor was 
unaware but should have been aware, while criminal 
law recklessness does not. 
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The Court decided that the subjective criminal law 
approach to recklessness is the one required by the 
eighth amendment. Although the Court went to some 
length to explain its reasoning for adopting this ap- 
proach, in the final analysis it appears that the major- 
ity felt that it was simply fairer to hold prison officials 
responsible only for those risks of which they are 
actually aware. 

In these Deference Period cases discussed so far, the 
inmates not only lost the case, but often the Court 
articulated a rule that seems to make it likely that 
inmates will have a difficult time winning prisoners’ 
rights suits in the future as well.“ Nevertheless, pris- 
oners experienced a few successes during this period. 
For example, in the Due Process area, the Court con- 
cluded in Vitek v. Jones (1980)“ that inmates have a 
liberty interest in the decision as to whether to trans- 
fer a prisoner to a mental hospital. Even if the state 
had not used mandatory language that prohibited 
such a transfer unless there is a finding that the 
inmate suffers from a mental illness which cannot be 
treated adequately in the prison, the Court found that 
the stigmatization of transfer to a mental hospital, 
coupled with the prospect of subjection to mandatory 
behavior modification, constitutes the kind of liberty 
deprivation that is protected by the Due Process 
Clause itself. We also saw earlier that the Court ruled 
that mentally ill inmates have a liberty interest in 
avoiding, involuntary treatment with antipsychotic 
drugs.“ 

Inmates also won two cases involving eighth amend- 
ment issues. In Hudson v. McMillian (1992), an inmate 
sued a guard who had beaten him and caused facial 
swelling, loosened teeth, a cracked dental plate, and 
minor bruises, but no permanent injury. The govern- 
ment argued that in order for a harm experienced from 
the use of excessive force to be sufficient to constitute 
cruel and unusual punishment, the force had to cause 
significant injury. The Court rejected this argument, 
finding that excessive use of force on inmates always 
violates contemporary standards of decency and there- 
fore violates the eighth amendment. 

The Court also concluded that the state of mind 
standard in all excessive force cases (and not just cases 
involving prison disturbances, as in Whitley) is the 
malice standard established in Whitley. While this can 
be seen as a loss for inmates, the Court did rule that 
the guard’s use of force in this case was malicious. 

In Helling v. McKinney (1993),“" McKinney com- 
plained that he had been placed involuntarily in a cell 
with another inmate who smoked five packs of ciga- 
rettes a day. McKinney contended that exposure to this 
smoke demonstrated deliberate indifference to his 
health. The prison argued that McKinney failed to 
meet the objective aspect of his eighth amendment 


claim because he failed to allege that he had suffered 
any harm. The Court held that cruel and unusual 
punishment could be demonstrated by proof of expo- 
sure to conditions that “pose an unreasonable risk of 
serious damage to [plaintiff’s] future health.” Thus, 
the harm that must be shown in an eighth amendment 
case can be either a present harm or an unreasonable 
risk of a future harm. 

The final inmate victory during the Deference Pe- 
riod involved a first amendment issue. We saw earlier 
that the Court, in applying its rational basis test in 
Safley, upheld a prohibition on inmate correspondence 
with inmates in other prisons. However, it also con- 
cluded in that case that the prison’s ban on inmate 
marriages was not reasonably related to penological 
interests. It viewed the marriage ban as an exagger- 
ated response to the prison’s concern for security and 
rehabilitation of inmates. This ruling was especially 
significant in light of the fact that a prison survey 
taken in 1978 indicated that most prisons did not 
permit inmate marriages.“ 

The Deference Period witnessed many triumphs for 
prisons. The common denominator in these cases is 
the Court’s concern that prison officials be permitted 
to do their difficult jobs without undue interference 
from the courts. In other words, courts should gener- 
ally defer to the judgment of corrections officials. 


A Substantive Assessment of Supreme Court 
Law on Prisoners’ Rights 

How can we assess the current state of this expand- 
ing body of Supreme Court case law? The following 
discussion examines the four major substantive areas 
that have been addressed most frequently by the 
Court’s cases: 1) right to access the courts, 2) individ- 
ual rights, 3) due process issues, and 4) cruel and 
unusual punishment. The overall conclusion is that 
Supreme Court cases tend to favor inmates with re- 
spect to their right to access the courts and tend to 
favor the prisons in the other three areas. 


Right to Access the Courts 


It is in this area that the Court has been most 
protective of prisoners. The Court has made it clear 
that prisons must either provide inmates with an 
adequate law library or provide them adequate assis- 
tance from persons who have been legally trained. If 
they opt to provide a law library, they must permit 
inmates to assist other inmates in the preparation of 
legal papers.” This assistance extends not only to 
preparation of writs of habeas corpus (attacking the 
legality of an inmate’s conviction), but also includes 
preparation of civil rights actions (which would typi- 
cally challenge some aspect of the inmate’s conditions 
of confinement).” 
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If the prison opts to provide legal assistance to 
inmates rather than a law library, or if an inmate has 
engaged a lawyer, the institution must have reason- 
able regulations concerning visitation by employees of 
the lawyer. A rule that prohibits anyone employed by 
a lawyer (such as paralegals), other than two licensed 
investigators, from visiting the prisoner who has en- 
gaged the lawyer places an unconstitutional burden 
on a prisoner’s right to access the courts.” 

Of course, there are many unanswered questions 
about the right of inmates to access the courts. What 
restrictions can a prison place on inmates desiring to 
use a prison law library? What restrictions may be 
placed on opportunities for a writ writer to consult 
with the inmate that he is assisting? What is an 
adequate law library? Must institutions provide inmates 
with paper supplies and notary services? 

These unanswered questions and dozens of others 
like them give the Court ample opportunity to limit 
the scope of the right of access to the courts. It is worth 
noting that the Court has not decided an issue in this 
area since 1977. It may be that the reason why the 
Court appears to be rather supportive of inmates’ 
rights of access is because it did not address any issues 
in this area during the present Deference Period. 
Individual Rights 

The Court’s initial efforts in this area suggested that 
it was going to be rather protective of inmates. In two 
of its first individual prisoners’ rights cases, the Court 
indicated that members of “minority” religious groups, 
at least if the number of members is significant, must 
be permitted to engage in the same kinds of religious 
activities as members of other, more common religious 
groups” and that rules governing the censorship and 
withholding of mail from inmates tc persons outside 
the prison would be subjected to close scrutiny by the 
Court. 

It is this latter holding and the Court’s subsequent 
treatment of it that is of greatest significance in this 
area. Generally, when the Court identifies an individ- 
ual right as particularly important (or “fundamental”), 
any actions taken by government which impinge upon 
that right are subjected to heightened scrutiny by the 
courts. This means that in deciding whether the gov- 
ernment action is constitutional, the government will 
have to demonstrate that it had a compelling reason 
for doing what it did, that what it did was necessary 
in light of this compelling government need, and that 
government had available to it no means of carrying 
out its purpose that would have had less impact on the 
rights of individuals. 

It appeared from the Court’s opinion in Procunier v. 
Martinez that it intended to take this approach, or one 
similar to it, in assessing the actions of prisons that 


March 1995 


adversely affected the individual rights of prisoners. 
In several later cases involving individual rights of 
prisoners, the Court ruled against the inmates with- 
out a very clear discussion of whether it was using a 
heightened scrutiny approach. 

Then in 1987 in Turner v. Safley, the Court made it 
clear that it was not going to use a heightened scrutiny 
approach in individual rights cases. In its review of 
prison regulations prohibiting inmate marriages and 
inmate correspondence with inmates in other prisons, 
the Court reviewed all its prisoners’ rights cases and 
concluded that these cases had used a rational basis 
test. The Court stated emphatically that “when a 
prison regulation impinges on inmates’ constitutional 
rights, the regulation is valid if it is reasonably related 
to legitimate penological interests.”” 

This approach is usually referred to as the rational 
basis test. It is a much easier standard for the govern- 
ment to satisfy than the heightened scrutiny ap- 
proach. Under the rational basis test, the burden is 
shifted to the party whose rights have allegedly been 
violated to demonstrate that the government had no 
rational reason for doing what it did or that, if it did 
have a rational reason, what it did was not reasonably 
related to it. 

In Safley, the Court also established four factors that 
should be considered in assessing the reasonableness 
of a prison regulation that impinges upon an individ- 
ual right of an inmate: 1) whether there is a rational 
connection between the prison regulation and the le- 
gitimate governmental interest put forward to justify 
it, 2) whether an alternative means of exercising the 
right exists in spite of what the prison has done, 3) 
whether striking down the prison’s action would have 
a significant ripple effect on fellow inmates or staff, 
and 4) whether there are ready alternatives available 
to the prison or whether the regulation appears in- 
stead to be “exaggerated response” to the problem it is 
intended to address. 

The Court has utilized these four factors in deter- 
mining the constitutionality of the two regulations at 
issue in Safley, the regulation in Shabazz that pre- 
vented Muslim inmates from participating in 
Jumu’ah, and the publishers-only regulation in Thorn- 
burgh. Although the Court did strike down the ban on 
inmate marriages, it upheld the other three regula- 
tions. More importantly, its application of the four 
Safley factors suggests that prisons should not experi- 
ence great difficulty in satisfying them. 

The right of inmates to be free from unreasonable 
searches and seizures is an individual right that is not 
affected directly by the rational basis test. However, 
the Court has engaged in a somewhat similar analysis 
by comparing the needs of prisons to maintain disci- 
pline and security with the interest of prisoners in 


PRISONERS’ RIGHTS 


privacy and finding consistently that the prisoners’ 
interests are outweighed by the prisons’ interests. 
Thus, inmates have no reasonable expectation of pri- 
vacy in their cells,“ inmates who have had contact 
visits may be subjected to visual body cavity inspec- 
tions even in the absence of any reason to think that 
the inspections wil! turn up evidence,” and inmates 
have no right to observe shakedown searches of their 
cells.” It seems apparent that when prisons take ac- 
tions that adversely affect the individual rights of 
inmates, those actions will be upheld by the Court 
unless they are clearly unreasonable. 


Due Process Issues 


Of the four substantive areas with which Supreme 
Court prisoners’ rights have dealt most frequently, it 
is in the area of Due Process rights that the Court has 
spoken with least clarity. The Due Process Clauses (in 
the 5th and 14th amendments) raise two basic ques- 
tions: 1) When is a person entitled to due process of 
law? 2) When a person is so entitled, what process is 
due? 

In the prison context, the answer to the first ques- 
tion has arisen in the context of actions taken against 
an inmate. Such actions include (but are certainly not 
limited to) loss of good time credits, a decision not to 
grant parole, transfer to a mental hospital, transfer to 
a less desirable prison, removal to solitary confine- 
ment, and denial of a visitor. Since these actions do not 
deprive an inmate of life or property, the question is 
whether the inmate has been deprived of a liberty 
interest in these situations. 

The Court has indicated that prisoners acquire lib- 
erty interests from one of two sources: 1) the Consti- 
tution itself and 2) by creation of state law. The Court 
has been far from clear as to what kind of interest is a 
liberty interest protected by the Constitution itself. 
The Court has indicated that not every “change in the 
conditions of confinement having a substantial ad- 
verse impact on the prisoner involved is sufficient .... 
Instead, a liberty interest arises when the action taken 
by the prison is not “within the terms of confinement 
ordinarily contemplated by a prison sentence.”” 

Unfortunately, this phrase does not carry us very far 
toward a clear conception of when an inmate has a 
constitutionally protected liberty interest. What is 
clear is that there are very few such liberty interests. 
The Court has indicated that denial of a visit from a 
particular person,” granting of parole,” commutation 
of a life sentence,” transfer to a prison with less 
favorable conditions of confinement,” transfer to a 
prison in another state,” and transfer to administra- 
tive segregation are not such liberty interests. The 
only liberty interest protected by the Due Process 
Clause and arising directly under the Constitution 


which the Court has found that inmates possess is an 
interest in not being transferred to a mental hospital.” 

The second source of a liberty interest is by creation 
of state law. This kind of liberty interest is created 
when state law provides that a particular action may 
not be taken against an inmate (what the Court has 
called “mandatory language”) unless certain condi- 
tions exist (what the Court has called “specific sub- 
stantive predicates”). For example, if state law 
indicates that an inmate may not be placed in admin- 
istrative segregation unless there is a demonstrated 
“need for control” or “the threat of a serious distur- 
bance,” then it has specified the conditions under 
which the transfer may occur and prohibited transfer 
for any other reasons.” Consequently, it has created a 
liberty interest. Determination of the existence of this 
kind of liberty interest will be very case specific, turn- 
ing on the particular language used in a particular law 
or regulation. 

In these Due Process cases, the inmate cannot argue 
that the Due Process Clause prohibits the prison from 
taking the action it took. Instead, his contention is that 
in taking this action, the prison failed to extend to him 
the procedural protections to which he was entitled. 
Consequently, if it is determined that a prison’s action 
did intrude upon a liberty interest of an inmate, the 
next question concerns the procedural protections that 
an inmate is entitled to before this action may be 
taken. This is a very difficult question to answer 
because it depends on the severity of the possible 
consequences to the inmate. Generally, the more se- 
vere the action that is being contemplated by the 
prison, the greater protections that must be extended 
to the inmate. 

The most basic protections are the right to be in- 
formed of the alleged basis for the contemplated action 
(e.g., the prison is considering depriving an inmate of 
good time credits for allegedly assaulting another in- 
mate in the dining hall) and the right to be heard (i.e., 
present evidence on one’s own behalf). Other possible 
protections include the rights to an administrative 
hearing, to be confronted by and cross-examine wit- 
nesses for the other side, to a written statement of the 
reasons for the action decided upon and the evidence 
relied upon in coming to that decision, and to be 
represented by counsel. 

Limited space here does not permit a thorough treat- 
ment of this subject. However, three important gener- 
alizations should be noted. First, the Court seems to 
feel generally that if a liberty interest has been af- 
fected, an inmate should have written notice, an op- 
portunity to be heard, and a written statement of the 
action taken, the reasons for it, and the evidence relied 
upon.” Second, the prison has considerable discretion 
(in the interests of security) to prohibit confrontation 
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of the witnesses against the inmate.” Third, seldom 
will it be necessary to permit representation by legal 
counsel. However, the Court has displayed some sen- 
sitivity to the fact that many inmates may lack the 
intellectual and educational tools necessary to ensure 
that their side of an issue has been presented ade- 
quately. Therefore, it sometimes may be necessary to 
provide an educated, nonlawyer (probably a prison 
staff member) to assist the inmate in preparing his 


“case.”” 


The standards established by the Court in Due Proc- 
ess cases are unusually ambiguous and difficult to 
understand. Nevertheless, the Court has decided 
enough of these cases to allow a conclusion that the 
Court does not think inmates should win many of 
these cases. 


Cruel and Unusual Punishment 


The eighth amendment prohibits cruel and unusual 
punishments. The Court has decided three kinds of 
prisoners’ rights cases involving this provision: 1) 
medical treatment cases, 2) use of force cases, and 3) 
conditions of confinement cases. 


In medical treatment cases, the Court has held that 
an inmate complaining about inadequate medical 
treatment must prove that prison officials were delib- 
erately indifferent to a serious medical need of the 
inmate.” This increases the burden on the inmate in 
that he must prove more than mere negligence, but, 
as we will see in the next case to be discussed, the 
Court could have required proof of an even more diffi- 
cult standard. 


In dealing with the use of force issue, the Court 
decided that in cases where prison officials are dealing 
with a prison disturbance, they often must make 
quick, life-or-death decisions and must be concerned 
not only about the safety of inmates but the safety of 
their own staff as well. Given the volatility of this kind 
of situation, the Court concluded that inmates alleging 
excessive force on the part of prison officials in this 
situation must prove that officials acted maliciously 
and sadistically with au intent to cause harm to the 
inmate.” Of course, this is (and was undoubtedly 
intended by the Court to be) a very difficult standard 
to meet. 


The Court has also decided that this malice standard 
will apply in ail use of force cases. However, in also 
concluding that the malicious infliction of harm vio- 
lates the eighth amendment regardless of the extent 
of the harm caused, the Court clearly came down on 
the side of inmates.” Thus, in medical treatment and 
use of force cases, the Court has straddled the fence 
between inmate and institutional interests. However, 
there has been no such equivocation in conditions 
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cases. Here, the Court, with one exception, has devel- 
oped a body of law that clearly favors prisons. 

In two of its earliest conditions cases, the Court took 
the first important step in favor of prisons by holding 
that double-bunking cells that were intended to house 
one inmate is not always unconstitutional.” In both 
cases, it found that double-bunked cells which pro- 
vided less square footage per inmate than called for by 
any of the correctional standards were nevertheless 
constitutional. Of course, in both cases, the institu- 
tions at issue were new, inmates were permitted con- 
siderable time out of their cells, and no specific 
harmful effects were shown to have been caused by the 
double-bunking. 


The Court also decided in a later conditions case that 
inmates not only had to show that prison conditions 
had caused inmates to be deprived of some specific 
necessity of life, but also that prison officials had 
allowed these conditions to occur through deliberate 
indifference to their effects on inmates.” This case 
came as a surprise to many students of prisoners’ 
rights law who thought that the requirement that 
inmates prove a particular state of mind on the part 
of prison officials in cruel and unusual punishment 
cases was limited to situations involving a specific act 
against a particular inmate or group of inmates. 

There was also concern on the part of those who 
generally espoused greater legal protections for inmates 
that this decision made it virtually impossible for 
inmates to win most conditions cases because prison 
officials could argue successfully that they had tried 
to improve conditions, but the legislature failed to give 
them the money they needed to do it. Thus, they were 
not deliberately indifferent to the inmates’ needs.” 


The Court has provided inmates one significant vic- 
tory in this area. It has held that inmates do not have 
to wait until they have actually suffered harm before 
they can prove that they have been subjected to cruel 
and unusual punishment. It is sufficient ifinmates can 
show that actions or conditions expose them to an 
unreasonable risk of deprivation of one of life’s neces- 
sities.” 


Conclusion 


Given the recent trend in the Supreme Court toward 
resolution of fewer cases each term of court, the Court 
has provided in the last 25 years a surprisingly large 
body of case law on prisoners’ rights. This may be due 
to the fact that the legal foundation for such interpre- 
tation was not laid before the process of Selective 
Incorporation of the Bill of Rights, and most of that 
foundation was not in place until the 1960’s. Thus, 
there is some irony in the fact that the liberal Due 
Process Revolution of the 1960’s may have provided 


the legal foundation for the conservative prisoners’ 
rights decisions of the 1980’s and ‘90’s. 

Will this conservative trend continue? Although I 
tend to think that it will, the evidence in favor of this 
conclusion is far from conclusive. Justices Scalia and 
Thomas provide two very consistent votes in favor of 
prisons. Even though he has not been on the Court 
long, Justice Thomas has voted very frequently with 
Justice Scalia on all issues before the Court, and 
Justice Scalia has never taken a pro-inmate position 
in a prisoners’ rights case. Furthermore, the position 
taken in the opinions he has written or joined suggest 
that Justice Thomas is not likely to find a constitu- 
tional basis for providing significant protections to 
prisoners. 

Chief Justice Rehnquist’s opinion in Wolfish pro- 
vided the rhetorical foundation for the Court’s recent 
emphasis on deference to corrections officials, but he 
voted with the majority in the pro-inmate decisions in 
McMillian and Helling. Nevertheless, he has gener- 
ally sided with prisons, and there is not much reason 
to think that this stance will change. 

Justice O’Connor authored two of the most impor- 
_ tant pro-prison opinions, Whitley and'Safley, but she 

also wrote the pro-inmate McMillian opinion. Overall, 
however, she has rather consistently voted in favor of 
the prison position. Thus, there appear to be four 
relatively solid pro-prison Justices on the present 
Court. 

Justice Stevens has established an extensive track 
record in favor of inmates, but he is the only Justice 
on the present Court that can be counted on to take a 
pro-inmate position regularly. Justices Brennan and 
Marshall joined him consistently and Justice Black- 
mun often joined him as well, but they have all retired 
from the Court. 

The remaining Justices—Kennedy, Souter, 

Ginsburg, and Breyer—have not been on the Court 
long enough to permit a confident prediction about 
which side they are likely to support. On criminal 
justice issues in general, Justice Kennedy has been 
conservative, and the best bet is that he will vote that 
way in prisoners’ rights cases as well. 

Justice Souter, on the other hand, is showing some 
signs of developing into a moderate, at least, and his 
few votes in prisoners’ rights cases are consistent with 
that label. If Justices Ginsburg and Breyer live up to 
most expectations (based on their track record as 
Federal appellate court judges), they will likely be 
somewhat supportive of pro-inmate positions. 

If all this speculation turns out to be accurate, we 
can expect to see many 5-4 prisoners’ rights decisions 
decided in favor of prisons in the next several years. 
The Deference Period may be far from over. 
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new paradigm of justice is no easy task. It 
requires creative leadership and vision. It 
also requires a highly disciplined, long-term com- 
mitment to implementing a new approach through a 
collaborative process involving all staff members. 
This article reports on the journey toward restora- 
tive justice through systemic change in the Dakota 
County Community Corrections Department in Min- 
nesota. 

Correctional systems are offender driven, with little 
attention given to the needs facing individual victims 
or the victimized community. Even in those jurisdic- 
tions attempting to respond more effectively to victim 
needs, the emphasis tends to be upon the importance 
of offenders paying restitution to victims, often in the 
context of restitution payment: being therapeutic for 
the offender. Rarely are victims given the opportunity 
to play a more active role in the justice process (Mar- 
shall & Merry, 1990; Umbreit, 1994b, 1991; Wright, 
1991; Zehr, 1990). 

The criminal justice system is focused upon the 
state as the victim, with the actual individual vic- 
tim being placed in a very passive role and having 
little input. In the criminal justice system, adver- 
sarial relationships and processes are normative, 
as is the imposition of severe punishment in order 
to deter or prevent future crime. The fact that 
criminal behavior represents interpersonal conflict 
is ignored. The manner in which the criminal jus- 
tice system frequently deals with victims and of- 
fenders often heightens the conflict. 

There is an increasing national interest, however, 
in embracing the principles of a different paradigm of 
justice. “Restorative justice” (Bazemore, 1994; Um- 
breit, 1994a; Zehr, 1990) views crime as a violation of 
one person by another, rather than as a violation 
against the state. Dialogue and negotiation are typi- 
cal, with a focus upon problem-solving for the future 
rather than establishing blame for past behavior. 

Severely punishing offenders is less important than 
providing opportunities to empower victims in their 
search for closure through gaining a better under- 
standing of what happened and being able to move on 
with their lives, to impress upon offenders the real 
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human impact of their behavior, and to promote resti- 
tution to victims (Umbreit, 1994a). Zehr (1990) notes 
that instead of ignoring victims and placing both vic- 
tims and offenders in passive roles, restorative justice 
principles place both the victim and the offender in 
active and interpersonal problem-solving roles. 

These principles of restorative justice are now being 
seen in a growing number of communities throughout 
North America and Europe. In the past, advocates of 
restorative justice tended to focus on specific program 
initiatives in local communities. Today, restorative jus- 
tice is more frequently being advocated in the context 
of broad systemic change in entire correctional sys- 
tems. The Balanced and Restorative Justice (BARJ) 
project, supported by the Office of Juvenile Justice and 
Delinquency Prevention of the U.S. Department of 
Justice, is the clearest example of such system change 
advocacy. The BAR.J project is working intensively with 
five juvenile corrections systems in various parts of the 
country in an effort to initiate fundamental change in 
the manner in which those justice systems operate. 

Restorative justice has tapped into a stream of en- 
ergy and excitement within corrections departments 
nationwide. For many, this energy has remained inert 
for years under the pressures of changing public expec- 
tations, legislative mandates, public safety demands, 
and escalating probation caseloads. Probation depart- 
ments are re-discovering the personal and professional 
motivations for their staffs entering the corrections 
field. Typically, those motivations are to promote of- 
fender change, to assist crime victims toward whole- 
ness, and to make individual communities safer. For 
too long, the emphasis has been on surveillance and 
monitoring instead of those tenets brought forth by 
restorative justice principles such as competency devel- 
opment within the offender, victim participation and 
services, offender accountability, and community in- 
volvement and responsibility. Discovering this energy 
is a promising beginning for productive changes in 
corrections, but it is not enough. Planning for system 
changes in a bureaucratic organization is not easy even 
in the most fertile environments. Multiple barriers 
exist, ranging from workload to politics. 

Dakota County is part of the Minneapolis/St. Paul 
metropolitan area, located just south of Minneapolis. 
With a population of 310,000, it is one of the fastest 
growing counties in the state. The Dakota County 
Community Corrections Department was selected as 
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one of five jurisdictions nationwide to receive technical 
assistance through the BARJ project. Consultation 
services and training were provided for the purpose of 
helping the department learn about, and adopt, poli- 
cies and programs consistent with restorative justice 
principles. 

Dakota County is now 1 year into its planning proc- 
ess and is about to implement a number of practical 
restorative justice recommendations. The purpose of 
this article is to illustrate some of the planning activi- 
ties needed to prepare the department for fundamen- 
tal changes in the approach to and delivery of 
restorative services. That is not to suggest that there 
is only one way. Each agency has different resources, 
assets, deficits, priorities, motivations, and system 
environments that require varying approaches to 
planning changes. The authors hope this article will 
help flesh out some of the issues that agencies should 
think through and the activities they should under- 
take in a restorative justice planning process. 


Preparing for Change 

Perhaps the biggest mistake many organizations 
make when attempting to adopt restorative justice 
principles is miscalculating what a restorative justice 
agency is. Too often, restorative justice is viewed as a 
program such as victim-offender mediation or commu- 
nity work service or seen as a politically correct way 
of naming the activities already in place in probation 
departments. As a result, real changes don’t take 
place. A new program is developed or an existing 
program is re-named and yet the desired outcomes are 
only achieved superficially, if at all. 

Restorative justice is a way of thinking. It is a 
fundamentally different framework for understanding 
and responding to crime and victimization in commu- 
nities. Correctional systems adopting a restorative 
justice approach are no longer driven by offender con- 
cerns only. Instead, they acknowledge the need for a 
three-dimensional response involving victims, offend- 
ers, and the community. Once correctional agencies 
clearly understand restorative justice, their activities 
will naturally follow it. However, agencies can’t plunk 
down the latest restorative justice program and think 
that they are now performing restorative corrections. 
The transition is easier if agencies have staff members 
who “think restorative justice” and if they develop 
policies that have a clear purpose which brings about 
wholeness in victims, offenders, and communities. 

An illustration might be helpful. A supervisor of a 
probation intake unit has hired a new probation officer 
who will be writing presentence investigation reports. 
Often in such a situation, the tendency is to train the 
officer by explaining what the headings are in the 
report, when the report is due, and the various do’s and 
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don’ts. When we do this, we are describing the activi- 
ties we want accomplished. We also do this when 
explaining probation contact standards. The proba- 
tion officer is told how often each offender is required 
to be seen for the corresponding risk level. Rarely do 
we discuss what is the purpose of the investigative 
report or the offender contact. What is the outcome we 
are looking for? How does the desired outcome respond 
to needs of individual victims and the victimized com- 
munity? If we simply describe the activities we expect 
the new officer to complete, we are not encouraging the 
new officer to think independently. Therefore, every 
time a new circumstance arises, the officer needs to 
consult with the supervisor in order to determine what 
the supervisor expects in that circumstance. We free 
up our personnel when we allow them to understand 
and work toward the restorative justice outcome and 
not simply perform a set of tasks. 

Staff members in correctional agencies will not be- 
have the way we want them to until we stop telling 
them how to act and instead tell them who they are 
and what outcomes we are looking for in their work. 
When we tell the probation officer that he or she is a 
restoration officer who is responsible for bringing 
about repair to the victim, competency development in 
the offender, and safety to the community, we have 
defined who the officer is and what outcomes we ex- 
pect. That individual then is freed up to do his or her 
job and is less preoccupied with the specific activities 
which may or may not bring the department closer to 
meeting restorative justice goals. Despite the volatile 
nature of crime, there are very few circumstances 
where the restorative justice “roadmap” won't allow 
the officer to determine the best course of action. 

Restorative justice is a way of thinking, a way of 
behaving, and a way of measuring. Until we change 
the way we think about why probation exists, we can’t 
change our behavior. We can’t measure the changes 
until our behavior changes. 

One of the first steps in preparing for a restorative 
justice planning process is making sure that the 
agency leadership understands what restorative jus- 
tice is. On the surface, the concept seems simple 
enough. In practice, it is much more difficult. Often, 
people grasp the concept but are not sure how the 
concept is put into practice. As with so many concep- 
tual frameworks, one can justify most activities de- 
pending on one’s understanding and emphasis on 
parts of the framework. Understanding a new concep- 
tual framework requires careful study and discussion 
through readings, conferences, and intrastaff dia- 
logue. It is often the skeptics of the organization who 
can be most helpful in the preparation stage. The 
skeptic might be the one to ask, “Why are we doing 
this? What is not working properly and needs to be 
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fixed? How is this really different from what we are doing 
now?” These questions test the leadership’s knowledge 
of the concept and help identify the concerns agency staff 
might have. 

It is useful for the agency leadership to examine the 
existing organizational readiness for change. Is the agency 
ripe for positive change? What are the risks that might 
result in triggering momentum toward negative change? 
How motivated is the staff for change of any kind? What 
pressures exist that might make the timing for the plan- 
ning process good or bad? Janssen (1987) speaks of organ- 
izational change in the context of a “ Four-Room 
Apartment.” These “apartments” or stages are: (1) con- 
tentment, (2) renewal, (3) denial, and (4) confusion. The 
collective staff attitude about the agency mission and 
direction and the staff understanding of the need for 
change are usually predominantly in one of these stages. 
When organizational change occurs, it tends to move in a 
circular motion from the upper left to the bottom right (i.e., 
from contentment to denial to confusion to renewal and 
back to contentment again). Naturally, the organization is 
most motivated for change in the confusion and renewal 
stages. Restorative justice provides a compelling reason 
for an organization to move into the renewal stage, which 
is often characterized by vibrancy, excitement, energy, and 
creativity. The actual organizational approach to restora- 
tive justice, however, should differ depending on the cur- 
rent stage of the organization. For example, if the agency 
is in the denial stage, the organization will need a great 
deal of time to discuss what isn’t working well and the 
reasons to initiate change. 

Agency workload can be a major barrier to an open 
discussion of the merits of a restorative justice planning 
process. When staff members are burdened by ever- 
increasing workloads, it can be extremely difficult even 
to initiate the discussion. Staff members tend to view it 
as yet another meeting added to their workday which 
prevents them from getting their job done. On the other 
hand, workload can be a motivating factor. Many proba- 
tion officers have begun to realize that the caseload 
pressures have taken away job satisfaction and overall 
probation effectiveness. Given tight budgets and limited 
resources, relief from the burgeoning workload is not 
likely to be provided soon. These circumstances can be a 
major motivating factor, making an organization ready 
for change. Agency circumstances must be considered 
before initiating a planning process. The question of how 
the time invested in restorative justice planning will 
benefit the department, the clients served, and individ- 
ual staff work must be answered before a planning 
process may successfully be launched. 


The Trial Balloon 


After agency leaders make an organizational assess- 
ment of readiness, they must introduce the restorative 


justice concept to the agency staff through a variety of 
presentations and smaller discussion groups. Since 
such a planning effort will affect every staff position 
represented both horizontally and vertically across 
the department, all staff members need to be exposed 
to an overview of the restorative justice framework, 
preferably simultaneously. It is helpful to answer the 
question “Why?” at this point. Why would the depart- 
ment undergo a large-scale planning process and in- 
vest up to hundreds of hours of staff time for what 
appears to be an abstract concept? Possible questions 
for management to expect include: What needs to be 
changed? How would this improve services? How 
would this help me with my workload? Am I going to 
be expected to increase services to victims when I can’t 
deliver sufficient services to offenders? If the commu- 
nity is supposed to be more involved, who is going to 
take the responsibility to foster that involvement? Are 
my day-to-day job responsibilities going to change? Is 
this planning process voluntary on my part? 

These questions should not imply that the workforce 
will view restorative justice in a negative light. More 
often, probation staffs respond with enthusiasm and 
hope. It makes sense to them, especially as it becomes 
obvious that the social problems are becoming more 
complex and the criminal justice system can’t be ex- 
pected to be the sole response to the problem. Nonethe- 
less, the agency director should expect a number of 
practical questions that seek to bridge the intellectual 
gap between the abstract concept which delivers well on 
promise and the detailed answers to “how does it affect 
me?” 

At this introduction stage the agency may be most 
vulnerable to adopting quick fixes. The staff members 
most excited by the restorative justice framework will 
want to channel their energy into work products. 
Those intrigued by the concept but overwhelmed by 
current day-to-day activities will seek short-term so- 
lutions such as replicating a successful program 
started in another jurisdiction. Managers will be at- 
tracted to quick responses to avoid protracted plan- 
ning processes that consume inordinate amounts of 
time. However, this is the time to exercise maximum 
discipline and self-restraint. The agency director can 
recognize staff time constraints by offering a longer 
planning timeframe. Many staff members will wel- 
come a longer timeframe so that they can study the 
matter further and be involved in the planning process 
if they are offered the opportunity. Since restorative 
justice is a new way of thinking and of organizing 
agency activities, it requires a lengthy period of time 
to understand and implement. It takes time to antici- 
pate and plan for the fallout of major changes. Quick 
changes will result in problematic chain reactions 
which can jeopardize the positive change environ- 
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ment. The challenge to the agency director is to keep 
the excitement vibrant while holding back any “quick 
fixes.” 


Setting the Stage 

Changing the way we think as individuals is not easy. 
We have a patterned way of conceptualizing and re- 
sponding to events. It is no different with an agency and 
can be exacerbated by the diversity of the staff. Each 
organization has a culture of its own, a milieu which 
tends to perpetuate certain behaviors and attitudes and 
to discourage others. To alter this culture takes time and 
forethought. There are three “cultural shift rules of 
thumb” which can help in the planning process. 


1. Involve all the staff members and support them. 


Agency leadership cannot sustain a long-term cul- 
tural shift by fiat. It is the staff members who deliver 
the core services. They will either agree with, and act 
on, restorative justice or they won't. An internally 
motivated individual is nearly always better at deliv- 
ering the product than one externally motivated. Own- 
ership of an agency mission and its outcome is best 
accomplished when the “stakeholders” in that agency 
have been a part of defining that mission and outcome. 


It’s not enough to encourage staff members to partici- 
pate. Often, barriers exist which prevent full participa- 
tion. They may be large workloads or inconvenient 
scheduled meeting times. Staff members may require 
management reassurance that input is genuinely 
sought, even if the staff members’ ideas are contrary to 
those of the administration. Most of us as employees 
seek both formal and informal permission to get in- 
volved and express opinions openly without fear of 
retaliation or labeling. Staff members need to know 
that the agency is interested in improving services, 
that staff members are in the best position to offer ideas 
that work given their direct experience, and that man- 
agement is willing to reduce barriers that might pro- 
hibit them from participating. It is not necessary for all 
staff members to be involved in the planning process, 
but involvement of a large portion of the agency is 
helpful. These staff members will later become the 
groundswell of support and initiative. 

There will always be, however, a small percentage of 
employees who will not offer input and who will dispar- 
age attempts to improve services. It’s important to give 
these employees a chance to express their views and to 
attempt to accommodate any legitimate concerns, but 
not to allow unproductive criticism to lead to an erosion 
of the planning process. 


2. Take time. 


There are no shortcuts to good planning, especially 
when it involves a foundational change (or enhance- 
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ment) of correctional philosophy or principles. Re- 
storative justice threatens existing thinking patterns, 
and staff members need time to reflect on its princi- 
ples, challenge its assumptions, and test its applica- 
tion. 

For some, concepts must come from different sources 
in order to be credible. The technical assistance pro- 
vided to Dakota County through the BARJ project was 
invaluable. Consultants from other jurisdictions pre- 
sented information and demonstrated that restorative 
justice principles can be put into practice with positive 
results. Newspaper accounts, quotes from noncorrec- 
tional personnel, and other sources all helped convey 
the message that restorative justice is not a whimsical 
fancy but a concept that has captured the curiosity, 
and often the support, of professionals of many disci- 
plines. 

3. Communicate, communicate, and communicate. 


There can be no substitute for consistent and thor- 
ough communication. When workload increases, 
often the communication flow gets clogged and inef- 
fective. Probation staff may be unaware of adminis- 
trative planning activities and the time devoted to 
them. Assumptions are made about what is, or is not, 
happening. The administration makes assumptions 
about what is important to the staff. Constant com- 
munication is the only sure way to know how restora- 
tive justice is being received by personnel. This 
communication includes giving information, keeping 
the staff aware of planning efforts, and listening to 
staff observations, concerns, and ideas. 

It is helpful to set up both formal and informal 
avenues for discussions on restorative justice. Staff 
members can be encouraged to attend outside train- 
ing on the subject. Brown bag luncheons can be organ- 
ized. Also, spontaneous discussions about restorative 
justice can often lead to excellent innovative 
thoughts. As one staff member noted, even “bad ideas 
are better than no ideas at all.” 


The Wind Test 


The planners who are exploring the ideas and impli- 
cations of restorative justice for the department will 
become the internal experts. They will understand the 
concept and begin to imagine how it can be imple- 
mented. A collective vision will begin to emerge. As the 
staff planners spend more time on the subject, the 
tendency will be to lose touch with those staff members 
who chose not to participate in the planning process. 
Periodic “wind tests” are helpful to assess whether the 
planners are getting too far ahead of the staff body. 

These wind tests might include sending out a memo 
describing the status of the planning project and invit- 
ing staff members either to sit in on a planning meet- 
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ing or to express thoughts in writing or verbally. The 
agency might want to send out a survey (with a quick 
checklist format, along with an open-ended section for 
those who want to elaborate) to gauge how well staff 
members understand the restorative justice concept, 
whether they agree with it, and whether they have any 
other thoughts that would be useful to the planners. 
This reality check helps the planning group determine 
whether additional information is needed or if certain 
barriers or opportunities exist that need to be attended 
to. Some examples of Dakota County staff comments 
on such a survey early in the planning process in- 
cluded: 
e In my opinion, restorative justice not only aids the victim, 
community, and the offender, but would help unify this depart- 


ment. It would give us all a clearer mission and therefore a more 
consistent response from us. 


e I think it is a way of thinking about correctional practice which 

is respectful toward offenders and victims. 

e We shouldn't do the victim services piece. 

e I agree with the general concepts but still question how this 

will be put into practice. 

© Restorative justice tends to be simplistic. A cure-all answer/re- 

placement to direct supervision, punitive consequences, and to 
supervising or monitoring increasingly large numbers of clients 
with insufficient staff. 

° a encouraged that the department is headed in this direc- 

e Victims should have as much service as possible. I hope we will 

have a unit to specifically deal with restitution and additional 
informational services to be provided for them. 

e Thanks for the opportunity to speak out as a department and 

wanting our input. 

Communicating the results of the staff feedback is 
helpful. Staff members may or may not know how the 
rest of their colleagues are viewing the planning direc- 
tion. It is useful to let them know that they are not 
alone in their concerns or to make them aware that 
there is a great deal of excitement about the potential 
benefits to the department. 

The longer an agency studies restorative justice and 
considers possible recommendations, the more some 
staff members will want someone to come out and 
announce the changes that are to take place. Most of 
us don’t like working in an environment in which there 
is an awareness that “something” is about to take 
place, but what that something is, and when it will 
happen, is unclear. Such an atmosphere is anxiety- 
producing. Management must resist this pressure to 
make quick decisions, to “decide and move on,” or it 
can undermine the grassroots ownership process of 
the planning efforts. However, staff members must be 
given reassurances that the planning process will not 
be prolonged beyond a reasonable timeframe and that 
they will receive opportunities to have their input 
considered before any final recommendations are im- 


plemented. Failure to provide some of these reassur- 
ances will create department-wide anxiety which 
could grow into paranoia. 


The Big Kick-Off 


Perhaps what contributed most to the Dakota 
County BARJ Project success was the use of all-day 
“kick-offs” or training sessions with national consult- 
ants who were credible, who were knowledgeable 
about corrections, and who had implemented restora- 
tive justice principles in programs and policies within 
their agencies. The BARJ model emphasizes the need 
for greater balance in corrections by focusing on the 
objectives of offender competency development, of- 
fender accountability, and community safety while 
concurrently focusing on the emotional and material 
needs of individual victims and victimized communi- 
ties. Dakota County scheduled two all-day sessions 
(about 9 weeks apart), one with the director of the 
Deschutes County, Oregon, Community Corrections 
Department on competency development, and one 
with the chief probation officer in Quincy, Massachu- 
setts, on accountability and community safety. 

The consultants both provided an overview of what 
restorative justice means to a corrections agency. 
These overviews helped reiterate the basic tenets of 
the framework, which need to be repeated in order to 
ensure more comprehensive learning. Both consult- 
ants provided practical examples of how restorative 
justice was implemented in their regions in order to 
promote one of the three objectives. It was useful to 
use two different consultants as both had different 
approaches to the concepts and different presentation 
styles, which meant that both reached a different 
segment of the staff attending. 

The all-day sessions were divided into 1) a presen- 
tation of how restorative justice can promote specific 
objectives within the BARJ approach and 2) a staff 
brainstorming process on how Dakota County might 
implement policy and program changes. The brain- 
storming served the following purposes: 

1. It actively involved all members of the staff. 

2.It required staff members to think about how 

restorative justice could help the agency in prac- 
tical ways. 

3.It gave staff members power over the depart- 

ment’s future. 

4. It tested the staff’s understanding of restorative 

justice. 

5.It provided the base from which to start action 

groups. 

At the end of the second all-day consultation, the 


department staff had a more complete understanding 
of restorative justice and was beginning to envision 
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how the department might deliver services differently 
if restorative justice provided the philosophical under- 
pinnings of the agency's activities. At this time, staff 
members were solicited to volunteer for one of three 
action groups focusing on either competency develop- 


ment, accountability, or community safety. Approxi-. 


mately 50 percent of the department staff volunteered 
to serve on one of the action groups. 


Nuts and Bolts 


One way to organize the staff planning effort is to 
divide the assignment into smaller, more focused work 
groups such as groups on community safety, compe- 
tency development, and accountability. Dakota 
County staff members volunteered for a specific action 
group depending on which topic they thought they 
could contribute the most toward. Each group was to 
take the list of brainstormed ideas from the two all-day 
training sessions, debate the merits of them, and re- 
fine or reject them. The groups were to expand upon 
the recommendations that they believed had merit 
and submit them to management. The groups de- 
scribed each proposed action step in more detail, gave 
a means to reach the objective, and provided a timeline 
by which the action was to be compieted and assigned 
to an individual department staff member who would 
be give the authority and responsibility to implement 
it. 

The management provided each action group with a 
booklet that summarized the ideas generated and a 
list of guidelines designed to assist group members in 
staying on task and completing assignments. As few 
“rules” as possible were given in order to maximize the 
creativity of the staff groups. Some rules were neces- 
sary. For example, many ideas were expressed which 
may have benefited the department but were not 
linked to restorative justice. To keep the tasks focused, 
the groups understood that each recommendation was 
to somehow bring the department closer to a restora- 
tive justice corrections system. If an idea could not be 
articulated in that context, the idea was set aside for 
further consideration outside of the BARJ project. 

Of particular importance was that resource con- 
straints were removed. Creativity can be stifled when 
lack of resources is mentioned each time an idea is 
expressed. A well-designed concept that appears, on 
the surface, to necessitate a large infusion of time or 
money can often be implemented with few additional 
resources. This can be done by carrying out the idea in 
stages or shifting the existing resource allocation pri- 
orities. Removing the resource consideration freed up 
the staff to concentrate on restorative recommenda- 
tions. 

Given the breadth of the staff planning effort, Da- 
kota County set up a Restorative Justice Steering 
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Committee made up of two action group repre- 
sentatives from each of the three groups and adminis- 
trative staff. The steering committee solicited 
thoughts, concerns, and ideas from the staff, explored 
common themes, and served as troubleshooters to 
address potential problems. When confusion arose, the 
steering committee discussed the issue and clarified 
the matter through the action group representative. 


In addition, it was discovered that some restorative 


justice action steps did not fit neatly into any of the 
three action groups established. For example, the pro- 
posals for determining outcome measures and promot- 
ing community involvement required discussion 
outside of the action groups. Therefore, the steering 
committee took on the roles of consultant to the action 
groups, addressing potential problems and devising 
department-wide recommendations that were greater 
in scope. 


Creating a Vision 

Once the restorative justice recommendations are 
developed enough to explain their practicality to all 
staff, the groundwork for the next stage is laid. In 
Dakota County, a vision of where the department 
wanted to be 5 years later was needed. It was not 
enough to understand restorative justice and to have 
a series of recommended action steps to implement. 
The department needed a compelling vision of what 
the staff activities and outcomes should look like fur- 
ther ahead. This vision would help carry the agency 
toward its goal. Rather than just a potpourri of re- 
storative justice recommendations, the staff needed to 
visualize what services would actually be like if the 
staff pushed ahead as planned. 


All staff members involved in the action groups were 
invited to a “vision assembly.” It was an all-day event 
at which staff members were to create a vision using 
the ideas proposed by the three action groups. The 
invitees were given this task: 


Imagine that the Dakota County Community Corrections Depart- 
ment no longer exists. All of you have mysteriously evaporated. 
There are no units. All of the equipment remains, but the staff is 
gone. There is no history. There is only the future. You have been 
asked to create a community corrections department that is 
restorative in design. All other parts of the criminal justice system 
remain the same—the same judges, attorneys, social services, etc. 
The “system” practices remain the same, but how you might 
respond to those practices may change. You can keep the same 
organizational structure or alter it altogether. Whatever your 
model looks like, the only requirement is that it must fit a 
restorative justice framework. 


The staff was divided into three groups, with each 
group assigned the same task. Staff members divided 
themselves into groups depending on how they clas- 
sified their current views on what the department 
should look like in 5 years. The three groups were: 


The Tinkerers (those who ascribed to the opinion that 
the agency only needed to tinker with existing serv- 
ices, organizational structure, and policies), The Radi- 
cals (those who wanted to sharply diverge from 
existing practice), and The Moderates (those in be- 
tween the two extremes). Each group then docu- 
mented its vision. 

Surprisingly, the similarities in how the three 
groups viewed the vision were far more common than 
the differences. More amazing was the fact that the 
Tinkerers were more apt to sharply change the de- 
partment than the Radicals were. A collective vision 
began to emerge with the group as items of agreement 
were pulled together. This consensus became the 
foundation for the proposed vision and ultimately the 
final action plan. The vision was given to the steering 
committee to finalize the details before presenting it 
to the full staff. 


Preparing for the Unveiling 

The final stage of the change process included a 
session with one of the national consultants who had 
undergone similar planning efforts and a presentation 
to all of the staff for feedback and further refinement. 
By now in the process, there should be no surprises. 
Management has communicated with staff members 
all through the process. Opportunities for input and 
feedback have been provided. The staff has been an- 
ticipating the final recommendations for some time. 
The time is right. 

It is at this stage that things can unravel. Up to this 
point, no staff member has been immediately threat- 
ened with a change in his or her day-to-day work 
activities. No manager has been asked to change the 
way he or she manages the unit or supervises the unit 
staff. It is not uncommon for many of us to delay 
consideration of, or ignore altogether, those events 
that may never come to pass until they actually hap- 
pen. At this stage it will be increasingly apparent that 
a staff member might be asked to do something that 
he or she has not done before or is not immediately 
competent to do without training and additional expe- 
rience. For example, the probation officer may be 
requested to provide to the client competency develop- 
ment instruction instead of the traditional monitoring 
of the client’s activities. This shift in emphasis means 
that the probation officer must learn a new set of skills. 
For many, this will represent an exciting change for 
the betterment of staff, client, and public. For others, 
it will cause anxiety and possibly fear. 

Management should take into account these real 
concerns when it proposes the recommendations. It 
may appear as if the process has to start over, but such 
action won’t be necessary. It does mean that some staff 
will once again need some time to think through the 
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implications that change will have for them. Patience 
and reassurance is helpful to get staff and supervisors 
through this stage. Piloting a significant change with 
a subset of the staff can be a way of working through 
both the potential pitfalls that come with any change 
and the anxieties. 


What About the Rest of the System? 

This article was written for the corrections adminis- 
trator or planner who is seeking to initiate a planning 
effort in his or her corrections agency. Beginning a plan- 
ning process for an entire criminal justice system would 
be a good subject for a different article. It would, however, 
be useful to comment here on the importance of including 
all the agencies in the criminal justice system when 
planning for restorative justice. Corrections is part of an 
interdependent system. Change in one part of the system 
affects other agencies in that system. Attempts to accom- 
plish objectives can be thwarted or enhanced depending 
on the level of understanding and cooperation between 
each of the agencies. 

Judicial commitment to restoration, for example, can 
be a key factor in how well a corrections agency meets 
its restorative objectives. Ifa corrections agency develops 
a victim/offender mediation program, for example, 
which is not supported by the judiciary, the program can 
fail quickly. On the other hand, if the court supports 
restorative concepts, a type of synergy can occur, result- 
ing in system-wide application of restorative principles. 

Any thorough planning effort should include efforts at 
educating system representatives on restorative justice 
and provide opportunities for their input. These efforts 
should not be limited to the criminal justice system. A 
key tenet in restorative justice is that the community 
become more involved in correctional matters at all 
stages. The community contains the primary players 
who can prevent crime. And, when crime does occur, the 
community can intercede in 1) providing the victim 
assistance, support, and security, and 2) providing for 
offender accountability and opportunities for productive 
change. 

In fact, restorative justice planning without signifi- 
cant involvement of community leaders and neighbor- 
hood activists falls short of comprehensive restoration. 
Communities are more motivated to get involved in 
crime matters today than perhaps ever before in modern 
history. As do corrections professionals, citizens need a 
framework from which to think about crime, its causes, 
and effective interventions. Although citizens are an im- 
portant resource for corrections, they have not been 
tapped to a significant extent until recently. 


Concluding Remarks 
Restorative justice provides a helpful framework for 
understanding crime and its consequences in a far more 
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balanced perspective. Instead of being offender driven, 
it leads to policies and interventions that also address 
the needs of individual victims and victimized commu- 
nities. Restorative justice emphasizes the importance 
of holding offenders personally accountable for their 
criminal behavior while maximizing opportunities for 
the active involvement of victims and community 
members in the justice process (Bazemore, 1994, 1992; 
Dignan, 1990; Maloney, Romig, & Armstrong, 1988; 
Marshall & Merry, 1990; Umbreit & Coates, 1993, 
1992; Umbreit, 1994a, 1994b, 1989; Wright, 1991; 
Zenr, 1990). 

Moving a corrections department to adopt restora- 
tive justice as its mission requires creative leadership, 
vision, and maximum involvement of all agency staff 
through continual two-way communication. The jour- 
ney toward a more balanced and restorative justice 
system also requires a deep commitment to long-term 
systemic change that is grounded in a spirit of collabo- 
ration, renewal, and hope. 
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Juvenile Restitution and Recidivism in a 
Midwestern County* 


By Roy 


Introduction 


HE PRACTICE of restitution through court 

order is now interwoven into our juvenile jus- 

tice system, often alongside other court sanc- 
tions such as probation. The very act of making 
restitution payments is assumed to be rehabilitative 
as well as punitive as the youth is forced to make 
reparation (Finn & Lee, 1987). As Regnery (1986) 
maintains, rehabilitation of our youthful offenders 
has been a major problem over the decades. Accord- 
ing to the proponents, restitutive sentencing for 
some specific types of offense (e.g., property) is the 
panacea to that problem. By using this sentence, the 
state seeks to exact retribution on one side and de- 
terrence and rehabilitation on the other. As a result, 
during the 1980’s the use of juvenile restitution 
gained remarkable significance. 


Despite widespread appeal, there is a debate among 
practitioners and scholars as to whether restitution 
reduces offender recidivism. In 1980 a victim restitu- 
tion program was established by the Superior Court of 
Lake County, Indiana, Juvenile Division, for cases 
involving property damages. At disposition, juveniles 
are ordered to repay their victims for damages in- 
curred through their offenses. They are court-ordered 
to pay restitution as part of their probation sentence. 
The juvenile court officials were interested in deter- 
mining the impact of the Lake County juvenile resti- 
tution program on lowering offender recidivism. As 
Rogers and Jolin (1989, p. 143) point out, “recidivism 
is the standard by which correctional programs have 
traditionally been judged.” Hence, this study exam- 
ines the impact of restitution on juvenile offenders’ 
recidivism after their successful exit from the Lake 
County, Indiana, program. 


Restitution and Recidivism 


Studies focusing on the impact ofjuvenile restitution 
programs on lowering offender recidivism have been 
reported since the 1980’s. These studies report recidi- 
vism among the participants of juvenile restitution 
programs during varied followup periods after exiting 
programs. Also, recidivism has been measured in 
terms of reported new offenses, or rearrests, or recon- 
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viction during the program supervision and sub- 
sequent to release from programs. 

Overall, high as well as low percentages of recidi- 
vism have been reported by previous researchers. 
They have studied both court-based and privately 
operated juvenile restitution programs. The reported 
percentages ranged from 10.3 percent to 80 percent. 
On one side, Beck-Zierdt (1980) from her tri-county 
study in Minnesota reported that only 10.3 percent of 
juveniles reoffended in 6 months after exiting pro- 
grams. On the other side, Schneider and Schneider 
(1984) found that 60 percent of those who successfully 
completed their restitution contracts recidivated, 
while 80 percent of those who failed to complete reof- 
fended. These figures represented the percentages of 
juveniles reconvicted during a 3-year followup period. 
Also, Schneider (1986) reported that 53 percent of 
juveniles reoffended in programs in Boise, Idaho, and 
in Washington, DC. Further, while Hofford (1981) 
found that only 18 percent of juveniles recidivated, 
Crotty and Meier (1980) reported that 35.5 percent of 
participants reoffended. However, the researchers did 
not specify the length of followup periods for rearrest 
reports. Rhodes (1980) in his study on the Minnesota 
Juvenile Restitution Project indicated that 33 percent 
of the subjects reoffended during an 8-month followup 
period. Also, Roy (1993b) reported that 21.1 percent of 
those who successfully completed the Kalamazoo 
County, Michigan, Juvenile Probate Court Restitution 
Program were rearrested during a 1-year followup 
period. 

Few studies have been conducted examining recidi- 
vism in privately operated juvenile programs (e.g., 
Victim Offender Reconciliation Programs [VORP’s]). 
Regarding offender recidivism, Umbreit and Coates 
(1992) found no significant difference between a resti- 
tution group and a control group across three VORP’s 
in the country. They did not report any percentage of 
recidivism among the participants. In a recent study, 
however, of a VORP in a midwestern county, Roy 
(1993a) reported that 19 percent of the youths who 
were successful in the program were rearrested during 
a 2-year followup period. 

The sentencing goal of restitution is to promote an 
increased sense of accountability and responsibility 
leading to reduced offender recidivism (McGillis, 1986; 
Armstrong et al., 1983). Armstrong et al. (1983) and 
Maloney and associates (1982) stress that restitution 
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holds offenders accountable and provides them the 
opportunity to take personal responsibility for the 
consequences of their crimes. Also, participation in 
restitution programs can serve as a deterrent for the 
offenders since it lowers net gains for committing 
crimes (Roy, 1990). The point is, restitution intends to 
achieve justice while allowing deserving offenders to 
be perceived as responsible persons taking active steps 
to make amends for their wrongdoings and also serves 
as an important tool to deter recidivism (Lawrence, 
1988). 

Information on successful completion of restitution 
requirements by an offender indicates the offender’s 
behavior over a short period of time—only during the 
program supervision. Research also needs to focus on 
offenders’ recidivism after their successful exit from 
restitution programs. Castellano (1992) maintains 
that a relatively neglected aspect of research on juve- 
nile restitution programs is whether participation in 
restitution programs resulted in reduced recidivism 
among the offenders so punished. Also, Gehm (1993) 
comments that while existing studies on restitution 
programs present intriguing findings regarding the 
potential impact of these programs on offender recidi- 
vism, further studies are needed to focus on this issue 
after offenders are successfully discharged from such 
programs. Hence, this study focuses on the sentencing 
goal of restitution. It examines the impact of the juve- 
nile restitution program in Lake County, Indiana, on 
the participants’ recidivism after their successful exit 
from the program. A quasi-experimental design has 
been used, with a comparison group (probation only) 
matched and selected from the probation caseload in 
the county. The comparison group was under the su- 
pervision of the same probation officials during the 
same timeframe as the experimental (probation with 
restitution) group. This study examines the hypothe- 
sis that there was no significant difference in recidi- 
vism between the two groups of juveniles sentenced to 
probation. 


Program Overview 


According to Indiana Code 35-38-1-7, Section 7(c) 
(enacted in 1980), in determining what sentence to 
impose for a property crime, the court may consider 
ordering the offender to make restitution to the victim 
of his or her crime for damages or loss sustained, as 
favoring imposition of probation. In 1980 the Superior 
Court of Lake County, Juvenile Division, established 
a victim restitution program for cases involving prop- 
erty damages. Only juveniles who reside in Lake 
County and are between 11 and 17 years of age may 
be considered for restitution. No juvenile adjudicated 
for Class A and/or Class B felonies is eligible. At 
disposition, the judge or the magistrate decides 
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whether the youth will be ordered to pay restitution 
as part of his or her probation sentence. As the goal 
statement indicates, juveniles’ parents also are in- 
volved in victim reparation: 
Victim restitution is used to instill positive values and moral 
obligation through financial reimbursement to the victim by the 
child and parent. Parents and their children are ordered to 
reimburse any victim for loss or damage incurred during the 
commission of a delinquent act. The program also gives juveniles 
an opportunity to learn responsibility for their actions. Restitu- 
tion is an important part of the rehabilitation process (Juvenile 
Court Probation Department, 1980, p. 36). 


The inclusion of parents in the goal statement re- 
flects Indiana Code 35-38-1-7, making parents as well 
as their children responsible for paying restitution. By 
making parents liable, the law assumes that juveniles 
alone do not have the resources to recompense their 
victims; parental financial involvement would opti- 
mize contract compliance. 


Victim restitution is ordered as a condition of proba- 
tion. Case management in this program is handled by 
probation officers, not by restitution officials. The 
court does not have a separate unit within the proba- 
tion department to counsel and to monitor juveniles 
sentenced to probation with restitution. Although 
these youths are technically on probation, there is 
little if any active additional supervision by probation 
officers in terms of counseling or monitoring their 
restitution clients. Job placement service is not avail- 
able to juveniles in the program. Violating the condi- 
tions of the restitution contract, or committing further 
delinquent acts during the program, may result in the 
termination of the sentence. 


Methods 
Data Sources and Subjects 


Data were coded from individual subject case files 
maintained by the juvenile probation department of 
the court. The subjects in- the “restitution” group in- 
cluded 113 juveniles who were successful in the pro- 
gram from January 1989 to December 1990. The 
“probation only” group consisted of 148 youths who 
were successfully discharged from probation during 
the same timeframe as the “restitution” group. There- 
after, all these youths were followed through the end 
of 1992 for recidivism reports. A complete search of 
juvenile as well as adult court records was undertaken 
to get those reports on the subjects. 


The dependent variable “recidivism” was measured 
in terms of number and types of subsequent offenses 
as well as reconviction of the successful participants 
during the followup period. The types of subsequent 
offenses were dichotomously coded as “felony” and 
“non-felony.” Reconviction was also dichotomous, 


coded 1 if the youth was reconvicted and coded 0 if the 
youth was not reconvicted. 

The independent variables included individual char- 
acteristics (i.e., race, gender, and age at disposition), 
case characteristics (i.e., substance abuse history, 
prior offense history, prior diversion, prior detention, 
and age at first offense), and a program characteristic 
(i.e., number of days in program supervision). Age at 
disposition, number of days in program supervision, 
and age at first offense were intervally scaled. The 
other independent variables were coded dichoto- 
mously. 


Individial Characteristics 


In both groups, the majority of the subjects were 
white (74.3 percent in “restitution” and 61.5 percent 
in “probation only”). About 87 percent of the youths in 
the “restitution” group and 73.3 percent of the subjects 
in the “probation only” group were male offenders. The 
first group was matched with the second group in 
terms of age at disposition. The average age at dispo- 
sition of the subjects was 15.5 years for the first group 
and 15.8 years for the second group. 


Case Characteristics 


Both groups included juveniles who had documented 
history of substance abuse (18.6 percent in the “resti- 
tution” group and 34.5 percent in the “probation only” 
group). Also, 28.3 percent of the subjects in the “resti- 
tution” group and 56.1 percent of the juveniles in the 
“probation only” group had prior offense records. 
About 11 percent of the youths in the first group and 
21 percent of the juveniles in the second group had a 
history of diversion. Regarding prior detention, 2.5 
percent of the subjects in the first group and 6.7 
percent of them in the second group had such records. 
As for age at first offense, for both groups the age 
ranged from 9 to 17 years, with a mean of 15.8 years 
for the “restitution” group and a mean of 14.4 years for 
the “probation only” group. 


Program Characteristic 


On one side, offenders in the restitution group spent 
an average of 91.7 days under program supervision. On 
the other side, on average, juveniles in the “probation 
only” group were under supervision for 319.5 days. How- 
ever, for the two groups together the number of days 
under supervision ranged from 7 to 550 days. In the 
“restitution” group, 86.7 percent of the subjects spent 
between 7 to 180 days under supervision. Conversely, in 
the “probation only” group, 68.9 percent of the subjects 
were under supervision between 181 and 360 days. 


Empirical Specificati 


Given the dichotomous coding of the dependent vari- 
able, discriminant function analysis was computed to 
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calculate whether the effects of a collection of inde- 
pendent variables made any significant difference be- 
tween the two groups in terms of the types of recidivist 
offenses and reconviction. Linear combinations of in- 
dependent variables that best measure between-group 
(“restitution” and “probation only” groups) differences 
are found through discriminant analysis (Norusis, 
1990). 

Logistic regression was computed for a within-group 
analysis for the “restitution” group. This computation 
estimates the probability that an event will occur 
(Aldrich & Nelson, 1984). The probability of an event 
occurring (coded 1) is always made in reference to 
another event (coded 0). For this study, reconviction 
after successfully exiting the program is coded 1, while 
no reconviction after successfully exiting the program 
is coded 0. 


Findings 


Overall, 113 subjects in the “restitution” group and 
148 juveniles in the “probation only” group success- 
fully completed their program requirements. All suc- 
cessful participants in the two groups were foliowed 
through the end of 1992 for recidivism (measured in 
terms of reconviction for new offenses) reports. 


Both “restitution” and “probation only” groups in- 
cluded first-time as well as repeat offenders. Table 1 
reports the distribution of recidivist offenses commit- 
ted by these offenders after exiting the programs. As 
indicated by the table, 36 youths (31.9 percent) in the 
“restitution” group and 64 juveniles (43.2 percent) in 
the “probation only” group were reconvicted for new 
offenses. In regard to first-time offenders, 20 (24.6 
percent) of them in the “restitution” group and 22 (33.8 
percent) of them in the “probation only” group were 
reconvicted. As for repeat offenders, in both groups, 
interestingly, about 50 percent of them were recon- 
victed. Comparing the subjects in both groups, repeat 
offenders had a higher incidence of reconviction than 
did first-time offenders. 


The number and types of recidivist offenses commit- 
ted (leading to reconviction) are reported in table 2. 
The 36 juveniles in the “restitution” group who were 
reconvicted committed 57 offenses (mean=.63). Nearly 
74 percent were non-felony offenses. As for the “proba- 
tion only” group, the 64 subjects who were reconvicted 
committed 74 recidivist offenses (mean=.86). The dis- 
tribution of their new offenses was 54 (72.9 percent) 
felony and 20 (27.1 percent) non-felony offenses. This 
table demonstrates that successful subjects in the 
“probation only” group committed more felony offenses 
(72.9 percent) than did their counterparts in the “res- 
titution” group (26.3 percent). Conversely, successful 
subjects in the “restitution” group committed more 
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TABLE 1. RECONVICTION AFTER SUCCESSFUL EXIT 


Yes 


Reconviction’ 
No 


Restitution Group (n=113) 


first-time offenders 
repeat offenders 


Probation Only Group (n=148) 


first-time offenders 
repeat offenders 


TABLE 2. TYPES OF RECIDIVIST OFFENSES COMMITTED FOR RECONVICTION 


Restitution Group 
(n=36) 


Offense Type 


Probation Only Group 
(n=64) 
% 


felony 
non-felony 


Total 57 


26.3 
73.7 


100.0 


non-felony offenses (73.7 percent) than those in the 
“probation only” group (27.1 percent) committed. 


Between-Group Analysis 


The hypothesis tested in the analysis was that 
there was no significant difference in recidivism 
between the two groups of participants. A discrimi- 
nant function analysis was computed to calculate 
the effects of the collection of independent variables 
on recidivism after successful exit from programs. 
Recidivism among the subjects of the two groups was 
statistically significantly different (F=68.87, 
p<.0005), as computed by the discriminant function 
analysis. One individual characteristic (gender), 
four case characteristics (substance abuse history, 
prior offense history, prior detention history, and age 
at first offense), and the program characteristic 
(number of days in program) were found to be sta- 
tistically significant in differentiating between the 
two groups (see table 3). 


Insight into the difference can be gained by ex- 
amining Wilk’s lambda (Norusis, 1990). Wilk’s 
lambda ranges from 0 to 1. As the value of lambda 
approaches 0, variance is attributed to between- 
group difference. An examination of the values of 
Wilk’s lambda indicates that substance abuse his- 
tory and number of days in the program were the 
most significant predictors of recidivism to distin- 
guish between the two groups of subjects. The sig- 
nificance of each of these variables was 0.000 
(p<.0005). The values of Wilk’s lambda indicated 
that while these two variables were smaller than 


those for other variables, most of the variance was 
attributed to within each program. Also, the Wilk’s 
lambda for the discriminant function (.864) suggested 
that the variance was largely found within each pro- 
gram. 

The findings from the discriminant function 
analysis did not support the hypothesis tested in 
the analysis. The results from this analysis sug- 
gested that attention should be turned to an ex- 
amination of recidivism among the restitution 
program participants after their successful dis- 
charge from the program. Consequently, a logistic 
regression analysis was computed to examine the 
factors related to recidivism within the restitution 
group. 


Within-Group Analysis 


Table 4 provides the logistic regression coefficients, 
standard errors, and odds of recidivating among the 
restitution program participants after their successful 
discharge from the program. Beginning with individ- 
ual characteristics, age at disposition was the only 
variable with a statistically significant coefficient 
(b=1.842, p<.001). In fact, among the three variables 
in this category (individual characteristics), age at 
disposition had the only positive relationship to the 
probability of recidivism. The other two variables— 
race and gender—had negative coefficients which 
were not statistically significant. Also, the program 
characteristic—number of days spent by the partici- 
pants under restitution supervision—was not statisti- 
cally significantly related to recidivism. 
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= Total 
No. % No. %o | No. % 
- 20 24.6 61 75.4 81 100.0 
16 50.0 16 50.0 32 100.0 
22 33.8 43 66.2 65 100.0 
42 50.6 41 49.4 83 100.0 
15 54 72.9 
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TABLE 3. DISCRIMINANT FUNCTION ANALYSIS COMPARING RESTITUTION 
AND PROBATION ONLY GROUPS FOR RECIDIVISM 


Variables 


Wilk’s lambda F statistic 


gender .94779 5.399* 
number of days in program .39832 6.193*** 
substance abuse history 31411 35.283*** 
prior offense history 85757 14.528* 
prior detention history .90643 4.342** 
age at first offense 87098 


difference between two groups 
percent correctly classified: 92% 


-86473 7.946* 


*p<.05, **p<.001, ***p<.0005 


TABLE 4. LOGISTIC REGRESSION FOR VARIABLES RELATED TO RECIVIDISM 
IN THE RESTITUTION GROUP 


Variables 


Logit 
Coefficients 


Race 

Gender 

Age at disposition 

Days on restitution 
Substance abuse history 
Prior offense history 
Prior diversion 

Prior detention 

Age at first offense 
Intercept 


Chi-square Goodness of Fit = 99.454, df = 102, p = .552 
Percent correctly classified = 82% 


—.254 
-1.019 1.108 360 

1.842*** -707 6.314 

-.001 .003 .989 

6.050** 2.147 57.714 

3.590* 1.493 36.254 
—2.669** 1.631 2.069 

1.787 1.594 974 
—1.657* .698 -191 
-9.120 4.007 


*p<.01, **p<.05, ***p<.001 


In regard to the case characteristics, the following 
variables were statistically significantly related to re- 
cidivism—substance abuse history, prior offense his- 
tory, prior diversion, and age at first offense. Only prior 
detention did not have a statistically significant coeffi- 
cient. Among those variables which were statistically 
significant, substance abuse history (b=6.050, p<.05) 
and prior offense history (b=3.590, p<.01) had large 
positive relationships to the probability of recidivism. 
Offenders with documented history of substance abuse 
history were 57 times more likely to recidivate than 
those who did not have such records. Also, offenders 
with prior offense history were 36 times more likely to 
reoffend than those with no prior. Prior diversion 
(b=-2.669, p<.05) and age at first offense (b=-1.657, 
p<.01) had statistically significant negative relation- 
ships to the probability of recidivism. As for offenders 
with no prior diversion, they were two times more likely 
to recidivate than those who had prior diversion re- 
cords. 


Summary 


Overall, the between-group analysis indicated that 
gender, substance abuse history, prior offense history, 


prior detention history, age at first offense, and num- 
ber of days in program were significant variables to 
make a statistically significant difference between the 
subjects in “restitution” and “probation only” groups 
in terms of their recidivism after successful exit. The 
“restitution” group (87 percent) included more male 
subjects than did the “probation only” group (about 73 
percent). As for case characteristics, the “probation 
only” group had more subjects with substance abuse 
history (about 35 percent) and prior offense history 
(about 56 percent) than did the “restitution” group 
(18.6 percent and 28.3 percent respectively). However, 
the “restitution” group (about 7 percent) had more 
subjects with prior detention records than did the 
“probation only” group (2.5 percent). Regarding the 
program characteristic, the subjects in the “probation 
only” group spent on average about 319 days under 
supervision as opposed to about 92 days for the sub- 
jects in the “restitution” group. 


However, the important findings in this study 
were provided by the within-in group analysis for 
the “restitution” subjects. Among the variables 
which statistically significantly differentiate be- 
tween the two groups of subjects, only substance 


abuse history, prior offense history, and age at first 
offense were significant predictors of recidivism, as 
computed bythe logistic regression analysis. Gender, 
prior detention history, and number of days in the 
program were not significant predictors of recidivism 
among the “restitution” subjects. However, prior diver- 
sion history of the subjects in this group was a nega- 
tively significant predictor of their recidivism after 
successful exit. 


Discussion and Conclusion 


This study examined the impact of the juvenile 
restitution program on offender recidivism in Lake 
County, Indiana. The “restitution” group was com- 
pared with a “probation only” group matched and 
selected from the juvenile probation caseload in the 
court. As Donnelly and Forschner (1984) maintain 
that reduced post-program recidivism should be asso- 
ciated with in-program succéss, this study mainly 
focused on recidivism among the subjects in the “res- 
titution” group during a 2-year followup period after 
their successful exit from the program. 

On one side, 113 subjects in the “restitution” group 
successfully completed their restitution requirements. 
Among them, 36 juveniles were reconvicted for recidi- 
vist offenses during the followup period. On the other 
side, 148 juveniles in the “probation only” group suc- 
cessfully completed their probation terms. Among the 
subjects in this group, 64 youths were reconvicted 
during the followup period. 

The subjects in both groups included first-time and 
repeat offenders (see table 1). In regard to first-time 
offenders, about 25 percent of them in the “restitution” 
group and about 34 percent of them in the “probation 
only” group were reconvicted for recidivist offenses. As 
for repeat offenders, about 50 percent of them in both 
groups committed recidivist offenses for their recon- 
viction. Comparing first-time and repeat offenders in 
the “restitution” group, evidently, the restitution pro- 
gram impact on lowering offender recidivism was 
more effective on first-time offenders than repeat of- 
fenders. 

As indicated by table 2, recidivist offenses commit- 
ted by the subjects for their reconviction were dichoto- 
mized as “felony” and “non-felony.” The table shows 
that recidivists in the “probation only” group commit- 
ted more felony offenses (72.9 percent) than did those 
in the “restitution” group (26.3 percent). Conversely, 
recidivists in the “restitution” group committed more 
non-felony offenses (73.7 percent) than their cohorts 
in the “probation only” group (27.1 percent) commit- 
ted. 

Overall, the findings from this study point our atten- 
tion to a number of important issues. First, this study 
demonstrated that in the “restitution” group about 25 
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percent of the first-time offenders committed recidi- 
vist offenses as compared to 50 percent of the repeat 
offenders. Research findings have indicated that res- 
titution programs do not have much impact on repeat 
offenders in terms of lowering their post-program re- 
cidivism. For instance, Butts and Snyder (1992) and 
Roy (1993b) reported 37 percent and 42 percent recidi- 
vism respectively among repeat offenders after their 
successful exit from programs. The present study re- 
vealed similar findings. 

The fact is, participation by repeat offenders in res- 
titution programs requires intensive monitoring or 
supervision. As Miller (1981) maintained, the program 
requirements laid out by the court to recompense 
victims actually can provide an increased opportunity 
to the supervisory officials to monitor their clients. 
That is, the payment schedule provides an objective 
and tangible criterion to the officials for evaluating 
offender progress through the program. Also, it can 
serve to increase offenders’ self-esteem as the offend- 
ers themselves can see their own progress. Intensive 
supervision, in terms of monitoring and counseling, is 
needed to enhance offenders’ discernment about ac- 
countability and responsibility for their criminal ac- 
tivities. As mentioned earlier, case management in 
the Lake County program is done by probation officers, 
not by restitution officials. Although the juveniles are 
technically on probation, because of heavy caseload 
(about 150 clients for each probation officer), it is 
conceivable that monitoring and counseling of restitu- 
tion clients lead to additional workload for probation 
officers at the juvenile court. Given the regular 
caseload of probation officers at this court, it appears 
that to provide adequate monitoring and counseling 
for restitution clients, the court needs a separate unit 
for administering the juvenile restitution program. 

Second, the Lake County program objectives stress 
financial responsibility of each juvenile and his or her 
parents for making restitution payments. They also 
emphasize parental support to a considerable extent 
during the program supervision. Given this context, 
“entrance” as well as “exit” interviews with the partici- 
pants as well as their parents could be conducted to 
reveal their understanding/perception about the pro- 
gram. Their notions could provide helpful suggestions 
to the program administrator and the probation offi- 
cers in terms of their in-program supervision of their 
subjects; in turn, they could be beneficial to the par- 
ticipants in realizing their wrongdoings and in deter- 
ring recidivism. 

Third, offender accountability and responsibility are 
very significant issues of restitutive sentencing 
(Galaway, 1988; McGillis, 1986; Schneider, 1986; Arm- 
strong et al., 1983). The offender is supposed to be 
made accountable for his crime and be responsible to 


recompense his victim for damages incurred through 
his criminal act. As for accountability and responsibil- 
ity on the part of juveniles involved in the Lake County 
program, there is a crucial problem. Individual files on 
the participants do not include any information to 
indicate whether the participants themselves made 
payments on their own or their parents made them on 
their behalf. That is, direct information on the payees 
(parents or children) is not available. 

It could be presumed that the goal statement of the 
program as well as the legislative act reflect a popular 
political movement to hold parents increasingly re- 
sponsible for their children’s actions. Although paren- 
tal financial involvement could optimize restitution 
contract compliance, at the same time, parental in- 
volvement might mitigate the impact of the sentence, 
leading to a diminished perception of accountability 
and responsibility on the part of juveniles. Conse- 
quently, the sentencing goal of restitution—reduced 
recidivism or deterrence among the participants— 
might lose its ground. The offenders themselves must 
make restitution payments. To this end, job placement 
service could be initiated following the model “Juve- 
nile Work Restitution” program administered in Tus- 
caloosa County, Alabama (for details, see Wilson, 
1994). A practical approach might be to place juveniles 
in jobs for the duration of the restitutive sentence and 
garnish either a percentage of the earnings or the 
entire amount earned. If youths are too young to work, 
monetary restitution seems unreasonable, an unfair 
expectation. Instead, these juveniles might best be 
served by community service restitution. 

Finally, it appears that in most research the deter- 
mining factor for restitution program success is the 
degree to which the participants actually complete 
their restitution requirements (Castellano, 1992). The 
point is, successful completion of those requirements 
does not necessarily promote reduced recidivism or 
deterrence among the participants. Successful com- 
pletion focuses on the reparative goal of restitution. 
Decreased post-program recidivism refers to the sen- 
tencing goal of restitution. This relatively neglected 
goal of restitutive sentencing needs serious attention. 
We need to focus on a number of issues—for instance, 
whether preselection of restitution subjects (based on 
their substance abuse history, prior offense history in 
terms of felony, misdemeanor, and status offenses, 
number of such offenses, prior drug/alcohol-related 
offenses, prior detention, prior diversion, age at first 
offense, etc.) is a significant factor in determining 
offender recidivism. Another issue is whether taking 
restitution programs seriously with therapeutic integ- 
rity on the part of the program administrator and 
supervising officials is a key factor toward reduction 
in post-program offender recidivism. Consideration of 
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these issues is imperative for enhancing the impact of 
a restitution program on the participants, especially 
on lowering recidivism or bringing about deterrence 
among repeat offenders after their successful exit from 
the program. 
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Introduction 


NE OF the newest weapons in the war on 

crime is shock incarceration. The basic idea be- 

hind it is attractive to many: jolt young crimi- 
nals into reforming through a military regimen of hard 
work, physical training, and strict adherence to rules 
and regulations. It is touted as a way to reduce prison 
crowding and recidivism. It is viewed as a method to 
save the taxpayers money. At the beginning of 1994, 
there were 46 boot camps in 31 states. Thirteen states 
have boot camp programs designed solely for women. 
These camps can hold 7,500 inmates—an increase of 
25 percent in 1 year. Boot camps have captured the 
imagination of the Clinton administration as well. The 
proposed crime bill in Congress earmarked $3 billion 
for new camps (Goldner, 1994, p. 12). 

The purpose of this analysis is to generate some infor- 
mation on the effectiveness of one of the earliest boot 
camp programs in Alabama. Here, we will make com- 
parisons between the boot camp program and its alter- 
natives: a prison sentence or probation. This impact 
analysis stresses key program outcomes—especially re- 
cidivism rates and the cost of the program. 


Program History 

Due to the tremendous growth of the Alabama correc- 
tional budget (from $44 million in 1981 to $141 million 
in 1987) and continued overcrowding in prison facilities, 
a Prison Review Task Force was formed by the chief 
justice of the Alabama Supreme Court. This task force 
made 12 recommendations. It urged the legislature, the 
Governor, and other policymakers to give them prompt 
and professional consideration. One result was the pas- 
sage of House Bill 33. It amended Alabama’s split sen- 
tencing statute and authorized the Alabama 
Department of Corrections to establish a “boot camp” 
(Prison Task Force, 1988, pp. 14-15). 

The Alabama Disciplinary Rehabilitation Unit (DRU) 
began in September 1988. By statute, this boot camp 
targets young, first offenders who have committed non- 
violent crimes. The main program components are: mili- 
tary marching, discipline, physical training, work, 
classes, and drug and alcohol treatment featuring the 
“twelve step” program used by Alcoholics Anonymous 
and Narcotics Anonymous. 


*Dr. Burns is associate professor, Department of Criminol- 
ogy and Criminal Justice, Alabama State University. Dr. Vito 
is professor, School of Justice Administration, University of 
Louisville. 


An Impact Analysis of the Alabama Boot 
Camp Program 


By JERALD C. Burns, D.P.A., AND GENNARO F. Vito, Pu.D.* 


The Alabama program is divided into three, 30-day 
phases. Phase one is the “Confrontation” phase. It is 
designed to enable inmates to confront their crimes, rid 
themselves of excuses or rationalizations, and accept re- 
sponsibility for their actions. Phase two is the “Self- 
Discovery” phase. It is structured to offer inmates the 
opportunity to acquire problem-solving skills, understand 
errors in thinking, and focuses on the twelve step (or 
lifeskills) approach. In the third or “Prerelease” phase, 
inmates should realize the impact of their poor life deci- 
sions. Problem-solving is stressed as the key to a future 
free of criminality. 

Like other programs of this rubric, the Alabama Boot 
Camp Program has a number of interrelated goals. First, 
there is a rehabilitative aspect. The hope is that exposure 
to tough, military discipline during a 90-day period of 
incarceration (coupled with treatment) can break the cycle 
of crime. Second, it could also reduce prison costs by 
releasing inmates early, thereby reducing the prison popu- 
lation. Ideally, the program would not “widen the net” and 
draw persons into prison who were usually sentenced to 
probation. 

Of course, the purpose of an impact evaluation is to 
explore and determine the possible reasons for success 
or failure of the boot camp program. Alabama policymak- 
ers in the legislature and the Department of Corrections 
were vitally interested in determining whether to ex- 
pand or eliminate the boot camp concept. Evaluation 
results make it possible for them to reach an informed 
decision. 

Previous studies of shock incarceration reported by 
MacKenzie have examined recidivism rates.’ For exam- 
ple, MacKenzie and Shaw (1993) traced the recidivism 
rates of Louisiana boot camp inmates and compared 
them to similar offenders on probation and parole. They 
discovered that the inmates from the shock incarceration 
program had higher rates of technical violations. This 
finding was related to the level of supervision. Shock 
incarcerees were more likely to be placed on intensive 
supervision. One of the attributes of intensive supervi- 
sion is a consistently higher rate of revocation for tech- 
nical violations (see Allen et al., 1985; Latessa & Vito, 
1988). Yet, in some cases,the Louisiana boot camp group 
had lower rates of arrest, conviction, and reincarceration 
for new crimes. 


Similarly, a summary of eight boot camp programs 
by MacKenzie (1994, p. 64) revealed that estimated 


recidivism rates for boot camp graduates ranged from 
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23 to 63 percent for rearrests, between 1.3 and 13 
percent for new crime revocations, and between 2.1 
and 14.5 percent for technical violations. Overall, she 
reported that boot camp graduates did as well as or 
slightly better than comparison groups in Texas, Okla- 
homa, Florida, South Carolina, Louisiana, Illinois, 
and New York. Again, she noted that the research was 
unable to untangle the effect of intensive supervision 
upon recidivism rates. In addition, there was some 
evidence that boot camps that featured treatment as 
a program component produced lower recidivism rates 
(MacKenzie, 1994, p. 60). 

In addition, MacKenzie’s (1994) eight state study 
found that boot camps could be designed to reduce 
prison crowding and save money. Savings in bed space 
ranged from a low of 24 (Florida) to a high of 1,500 
(New York). In their study of the Louisiana program, 
MacKenzie and Parent (1991, p. 233) estimated that 
shock incarceration could save the system 3,459 person- 
months of confinement or 288 beds per year. Of course, 
the savings generated by boot camps are predicated on 
their ability to release inmates from prison early. If 
net-widening occurs, cost savings will not be realized. 


Methodology 

The program evaluation followed a quasi-experimental 
design. First, the experimental group consisted of: a) 
the first 153 boot camp graduates (BCG) and b) the 
first 50 nongraduates (or boot camp failures—BCF) of 
the program. Second, two comparison groups were 
used: 1) offenders placed on probation (N = 123—PG) 
and 2) offenders released from prison on a split sen- 
tence (a period of incarceration followed by probation, 
N = 49). 

The probation group (PG) sample was randomly 
drawn from the 10 most populous counties in Ala- 
bama. This list was then matched with the offenders 
who entered the boot camp program. The variables 
used in the matching process were age, sex, and of- 
fense, and sentencing courity. The incarcerated (IG— 
or split sentence) group was obtained from the Frank 
E. Lee Correctional Unit. It consists of young, first 
offenders who are serving split sentences. These of- 
fenders were also matched to the boot camp group on 
the basis of age, sex, and offense criteria. Thus, both 
comparison groups were constructed under post-hoc 
matching process. They were constructed after the 
boot camp group was selected. 

The program period under consideration was from 
September 1988 to July 1989. All of the samples were 
drawn from this timeframe. Recidivism was measured 
in all its forms: rearrest, reconviction, and reincar- 
ceration. In addition, revocation of supervision was 
considered as either a new offense or a technical vio- 
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lation. Recidivism was considered over a 1-year pe- 
riod.” 


Research Findings 
“Widening the Net” 


A major purpose of the program would be defeated 
if judges were sentencing offenders to the boot camp 
program who were good candidates for either proba- 
tion or a split sentence. This problem, known as net 
widening, is a common dilemma in correctional pro- 
grams (Austin & Krisberg, 1982; Morris & Tonry, 
1990). If shock incarcerees are persons who would not 
normally go to prison, they would further contribute 
to, not reduce, prison crowding. 

One way to check for a net widening effect is to 
compare the attributes of the boot camp offenders to 
those of the comparison, probation, and split sentence 
samples. Here, the variables under consideration 
were: age, race, marital status, occupation, drug use, 
type of offense, prior record, education, and sentence. 

Here, discriminant function analysis was used to 
analyze the groups.® One of the goals of discriminant 
analysis is to classify cases into one of several mutu- 
ally exclusive groups on the basis of various charac- 
teristics. Here, we compare the three groups on 
background factors and prior record information to 
determine if the groups differ with regard to some 
characteristic. Group membership was used as the 
dependent variable. 


The analysis revealed that the groups differed in the 
following ways: 


« The boot camp group had a significantly longer 
mean sentence in months (37.9 months). 


e The incarcerated group was more likely to have 
black membership, to be older (on average, 22 
years old), and to have a prior record and a present 


drug offense. 


¢ The probation group was more likely to report a 
personal drug problem, have a higher occupational 
level, and have a higher mean level of education 
(10.6 years). 


Overall, this comparison reveals that there was no 
net widening during the first year of the Alabama boot 
camp program. Persons sentenced to shock incarcera- 
tion had a longer average sentence than did probation- 
ers and split incarcerees. They were young, first-time 
offenders with no prior drug history or personally 
identified drug problem. The boot campers fit the 
description of the target population set by the statute. 
They were first-time, nonviolent offenders. They were 
unlike the two groups who were either not sent (pro- 
bationers) or sent to prison for a brief (split sentence) 
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period. Therefore, if the boot camp program had not 
been in operation, they would have been sent to prison. 


Recidivism Rat 


We compared the rate of technical violations be- 
tween the three groups. Unlike in Louisiana, there 
was no significant difference in these rates. The pro- 
bationers had the highest rate of technical violations 
(52.4 percent).* Although the boot camp group had the 
highest rate of new offenses (54.5 percent), the differ- 
ence in this rate between groups was not statistically 
significant.® 

In this study, the reincarceration rates of the three 
groups were remarkably similar. There was no statis- 
tical difference in reincarceration rates between the 
boot camp graduates and the other two comparison 
groups. The reincarceration rate for the boot camp 
graduates was three percentage points lower than that 
for the probation group (14.4 percent versus 17.4 per- 
cent respectively) and four percentage points higher 
than the rate for the incarcerated group (10.2 per- 
cent). 


Cost of the Program 


To explore if the boot camp program led to reduced 
costs, the average cost per day for all inmates was 
obtained. The total cost for the 153 boot camp inmate 
graduates for the 90-day program was also deter- 
mined. This cost was measured against the costs if the 
boot campers had served a “regular sentence” (e.g., the 
same ratio of sentence being served for that period of 
time: one-third in 1988-89). The total projected cost for 
the first 153 graduates was then obtained. This figure 
was compared to the actual cost per inmate for 90 days 
to arrive at the projected cost savings. 

Using direct costs of prisoner maintenance,’ the boot 
camp program cost per inmate for fiscal year 1989-90 
was $5,461. For all other major institutions in the 
state, this figure was $10,554 (White, 1991, p. 113). On 
this basis, the cost for 153 boot campers is $835,533. 
If the individuals in this group had served one-third of 
their average sentence (12 months), the cost of incar- 
ceration is $1,614,762. Therefore, an average savings 
of between $779,229 and $1,676,880 was generated by 
the Alabama boot camp program. These figures de- 
pend on whether costs are computed via the average 
daily cost per inmate (which includes capital invest- 
ment) or by use of direct prisoner maintenance costs. 
Reducing Prison Crowding 

Here, we attempt to determine if the program led to 
a savings in bed space.* However, there is a confound- 
ing factor in this process of estimation. During a 7- 
month period (February-August 1988), the 


department experienced a net loss of prisoners—a rare 
event that had not occurred since 1986. During this 


period, paroles were accelerated (increased from 900 
to 1,900) due to pressure exerted by the court- 
appointed Prison Oversight Committee. Therefore, 
this reduction in population cannot be attributed to 
the boot camp. The new prisons at Easterling and 
Ventress were not yet completed or opened.” 

The original design for the boot camp called for a 
capacity of 60 inmates. It eventually doubled in size. 
When it was moved from Kilby in 1991, the capacity 
expanded to 180. However, during the Camp Kilby 
timeframe, a total of 360 inmates could be accommo- 
dated for the year. 

Once the two new prisons were opened in fiscal year 
1990, the prison system population decreased from its 
projection of 14,848 to 13,541 (T. Gilkerson, personal 
communication, July 14, 1993). Again, this reduction 
cannot be attributed to the boot camp. For a period of 
time, jails were overcrowded with inmates awaiting 
transfer. Many of these transfers took place in late 
1988, thereby decreasing prison accessions from jails 
in 1989. With a projected boot camp population for the 
year at 720, the total number of prison man-days saved 
would be 197,000 (allowing for a 25 percent wash- 
out/failure rate in the boot camp). This number would 
make a significant dent in one facility's population. 
The boot camp had a yearly capacity of 720 inmates. 
If it had not been opened, this space would have been 
unavailable. Another facility would have been neces- 
sary to take its place. The average cost for the last 
three Alabama prisons of this size was $13.97 million 
(T. Gilkerson, personal communication, July 14, 1993). 


Conclusions 


The recidivism rate for the boot campers was not 
significantly lower than that for the other two groups. 
They did slightly better than the probationers and 
slightly worse than the incarcerated group. Addition- 
ally, the boot camp group was selected properly (e.g., 
young, first-time adult offenders). There was no evi- 
dence of “net-widening.” 

No matter which cost analysis approach is used, the 
boot camp generates an estimated savings of between 
$779,229 and $1,676,880. There is strong evidence 
that the boot camp program did save money. It signifi- 
cantly reduced the time of incarceration for this 
group.” The attrition rate of the boot camp is approxi- 
mately 25 percent. Any strategy to reduce the attrition 
would have the effect of further reducing the costs and 
the overall prisoner population. 

In terms of reducing recidivism, the Alabama boot 
camp group was not significantly any better than its 
alternatives. However, the data do indicate certain 
positive conclusions that can be drawn from the Ala- 
bama boot camp experience that argue for its continu- 
ation. It can save money and reduce prison crowding. 
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TABLE 1. TECHNICAL VIOLATION AND NEW CRIME RATES BY GROUP 


GROUPS 
Boot Camp Incarcerated Probation Row 

Rate Graduates Group Group Total 
Technical 
Probation 
Violation 10 (45.5%) 2 (40%) 11 (52.4%) 23 (47.9%) 
New 
Offense 12 (54.5%) 3 (60%) 10 (47.6%) 25 (52.1%) 
Column 
Total 

= 22 (45.8%) 5 (10.4%) 21 (43.8%) 48 (100%) 


x? (df=2) = .34671, Significance = .48118 


TABLE 2. REINCARCERATION RATE BY GROUP 


GROUPS 

Boot Camp Incarcerated Probation Row 
Reincarcerated? Graduates Group Group Total 
Yes 22 (14.4%) 5 (10.2%) 21 (17.4%) 48 (14.9%) 
No 131 (85.6%) 44 (89.8%) 100 (82.6%) 275 (85.1%) 
Column 
Total 
N= 153 (47.4%) 49 (15.2%) 121 (37.5%) 323 (100%) 


x? (df=2) Alpha .05 = 1.46, Significance = .48118 
Missing observations = 2 


TABLE 3. PROJECTED COST SAVINGS OF BOOT CAMP VERSUS A NORMAL 
SENTENCE (IN PER-DAY COSTS) 


90-Day Costs Costs if 
Inmate Costs for First 153 Served Normal Projected 
Per Day Boot Camp Inmates Sentence Savings 
$40 $550,800 $2,227,680 $1,676,880 


TABLE 4. PROJECTED COST SAVINGS OF BOOT CAMP USING DIRECT COSTS 


PRISONER MAINTENANCE 
Total Costs 
Direct Cost 153 Boot 
Type of Facility Per Inmate Camp Inmates 
Boot Camp: $5,461 (90 days) $835,533 (90 days) 
Regular Institution: $10,554 (1 year) $1,614,762 (1 year) 


Projected Savings Using Direct Costs: $779,229 
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Boot camps can help reduce the prison population 
provided there is no net-widening and the criteria are 
being applied properly. 


NOTES 


‘There are no universally agreed upon measures for recidivism. 
A review of the literature on probation and parole performance 
reported a range of recidivism rates of between 16 to 55 percent 
(Geerken & Hayes, 1993, pp. 555-556). Most of these studies used 
rearrest as the primary measure. Of course, rearrest would yield the 
highest percentage for any definition of recidivism rates. 
outcomes, rather that attitude changes among boot camp inmates 
(see MacKenzie & Shaw, 1990). As Ward and Kassebaum (1971, p. 
3) stated: “The real ‘pay off’ of treatment programs cannot be 
or parolees who commit fewer or less serious crimes, but . . . in 
reducing recidivism.” We use several definitions of recidivism and 
also consider the cost of the program—an approach recommended 
by the American Probation and Parole Association for program 
evaluation (Boone, 1994). 


5Since repeated univariate tests inflate alpha levels and Type I 
error rates if the independent variables are correlated, discriminant 
function analysis was used. Discriminant function analysis has been 
used extensively in drug testing analyses of probationers and parol- 
ees (see Vito et al., 1990, 1992, 1993). 


“This rate is for technical violations only. If the offender commit- 
ted a new offense, they were not included in this figure. In addition, 
there was no difference in the level of supervision between the three 
groups. In particular, the shock incarcerees were not more likely to 
undergo intensive supervision. Therefore, this recidivism study is 
free of the entanglements of intensive supervision that has plagued 
other studies of shock incarceration. 


5Tn the first year of operation, none of the program failures were 
paroled. Therefore, it was not possible to include this group in the 
recidivism analysis. In general, there were two reasons why inmates 
did not complete the program. Most of the failures were eliminated 
in the first 30 days for disciplinary violations. The remainder of the 


®*The Louisiana study featured survival analysis. Due to our 
relatively smail sample sizes, we were unable to use this procedure. 
However, we did examine the average number of days until recidi- 
vism for each of the three groups. ANOVA found no significant 
differences between these average times. Yet, the incarcerated group 
(Mean = 20.1) was quicker to recidivate than any of the other groups 
(Boot Camp, Mean = 30.7) (Probationers, Mean = 42.5). 

"The direct cost of prisoner maintenance includes personnel 
costs, travel, leases/repairs, maintenance, utilities/communica- 


tions, supplies, equipment, grants/benefits, technical/administra- 
tive support, and total maintenance costs. 


®This calculation was based upon 120 beds available in the boot 
camp. 


*These prisons were opened for a total cost of $30.5 million 
(T.Gilkerson, personal communication, July 14, 1993). 


10This conclusion depends upon the capacity of 60 inmates to start 
a new group in Phase One of the program every 30 days. It assumes 
that every 30 days a group of 60 (or fewer due to dropoute/failures) 
would graduate. 
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Our “Top Ten” List of Books and 
Articles in 1994 


ie THE readers: 


The “Up-to-Speed” column was designed to pro- 
vide busy community corrections practitioners with 
convenient access to the best research and writing in 
their field. From the beginning, we felt that one way 
of realizing this objective was to offer an annual “must 
read” list, identifying from the array of publications 
released in a given year a list of 10 books or articles 
that especiaily impressed us. 

Herewith are our selections for 1994.* Any such list 
will have obvious limitations and reflect, inevitably, a 
degree of subjectivity and arbitrariness. Nonetheless, 
each is a quality piece either addressing an urgent 
issue or advancing a provocative perspective and all 
have a legitimate claim on our attention. We hope our 
brief synopses lead you to the originals. 

As this was our first “Top Ten” list, we took the 
liberty of reaching back into 1993 for some of our 
choices. Also, because we wished to avoid any charges 
of bias, we eliminated all articles in our host journal 
from consideration. 


(1) Book: The Psychology of Criminal Conduct 
Authors: Don Andrews and Jim Bonta 
Publisher: Anderson Publishing, 1994 


Canadian psychologists Don Andrews and Jim 
Bonta focus in their new book on the importance of 
understanding individual differences in criminal ac- 
tivity, a departure from the more common sociological 
bias in analyzing crime. Andrews and Bonta’s work 
counters the often prevailing view that variations in 
criminal behavior are most likely reflections of social 
status and environmental conditions and looks in- 


“Note: The list is presented alphabetically, by author. 
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stead to the importance of variables such a personality 
and concepts such as the dynamic and changeable 
nature of human behavior. Criminal justice re- 
searchers, the authors argue, are in thrall to a socio- 
logical model that actively denies or ignores 
alternative psychological models and their implica- 
tions for reforming practice. 

In advancing their PCC (psychology of criminal 
conduct) model, Andrews and Bonta produce findings 
that are both empirically and theoretically sound as 
well as “useful to people with practical interests in 
criminal behavior.” That is, the authors not only thor- 
oughly review what repeated and quality research 
has taught us about the individual factors driving 
criminal behavior, but operationalize these findings 
through the elaboration of assessment instruments 
and treatment interventions which hold real promise 
for reducing criminal behavior. 

Community corrections practitioners will find the 
presentation of the Level of Supervision Inventory 
(LSI) of special value in guiding their practice. The 
LSI incorporates factors that extant research has 
validated as having predictive power (in other 
words, it has a strong empirical base) while also 
leaving room for reasoned overrides by s\ipervising 
officers. Through the use of the LSI, officers deter- 
mine appropriate levels of supervision for their 
caseloads and direct their attention to specifically 
defined criminogenic risks and needs. Numerous 
studies cited by Bonta and Andrews support the 
predictive validity of the LSI. 

Most significantly, Bonta and Andrews provide a 
close review of the treatment literature and the 
politics attendant to the “nothing works” jugger- 
naut. Concentrating on interventions which rely on 
behavioral, cognitive, and social learning ap- 
proaches, the authors leave readers with specific 
and encouraging directions for both supervision 
practices and treatment programs that maximize 
the likelihood of success. 


2) Bock: Harm in American Penology 
Author: Todd Clear 
Publisher: State University of New York 
(SUNY) Press, 1994 


Todd Clear of Rutgers University has worked closely 
with community corrections practitioners for years asa 
consultant and collaborative researcher. His opposition 
to the prevailing penological trends is well known and 
fully elaborated on in his new book. 

Clear is concerned with and about America’s current 
addiction to punishment, its abiding faith in an “ideology 
of harm.” It is his intention to expose both this obsession 
with doing harm and the negative consequences that 
have flowed from it since its origins in 1973. Clear 
reviews the history and development of the concept, its 
“raison d’étre,” the research related to its effectiveness, 
and the subsidiary issues of victims’ needs and commu- 
nity practices. 

Among Clear’s most compelling writing is that con- 
cerning his idea of an “integrationist” model for commu- 
nity protection. The rhetoric of community protection, 
Clear argues, is most often the rhetoric of divisiveness 
and separation, where “those people” in the criminal 
classes prey on “us,” the law-abiding folk. A truer picture 
of criminal behavior reveals relatively widespread of- 
fending, once white-collar, sexual abuse, domestic vio- 
lence, and other often invisible offenses are included. 
Crime is more democratic than it appears, though its 
enforcement, Clear argues, is much more focused on the 
underclass. 

Clear would counsel us instead to look to rebuilding 
and reforming communities as a way out of our crime 
problem in a logic that seeks to understand crime in the 
context of local communities. Instead of focusing only on 
punishing offenders, broader preventive strategies could 
be undertaken involving crime watches, redesigning 
physical environments as “defensible space,” and sup- 
porting restorative programs in housing, education, and 
employment. In this manner, the offender is seen as both 
appropriately blameworthy as well as the product of a 
community that may have insufficiently addressed its 
own (unwitting) role regarding the crime in its midst. 

Clear writes with the passion and ideology for which 
he is well known. Some will argue with his position, but 
everyone who reads his work will have confronted a 
strong mind and heart at work and a voice that chal- 
lenges what passes for the conventional wisdom. 


3) Book: Reckoning: Drugs, the Cities, and the 
American Future 
Author: Elliott Currie 
Publisher: Hill and Wang, 1993 


In his latest book, noted sociologist Elliott Currie 


tackles the drug problem. Currie is known for his can lead to serious litigation, the spectre of being sued 
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insightful commentaries, as well as his clear and persua- 
sive writing style. Here he challenges the U.S. approach 
to drugs, tracing its roots, comparing our problem and 
solution to those of other countries, and assessing the 
effects and costs of our current policies. Drawing on a 
vast body of research, both in this country and abroad, 
he attempts to answer the most vexing questions: What 
is it about our society that leads so many people to persist 
in abusing illegal and dangerous drugs? Why is our 
problem so much worse than Europe’s or Japan’s? What 
happened during the 1970’s and 1980's to bring about 
our current epidemic? Currie examines the uses and 
limits of traditional strategies—law enforcement, treat- 
ment, legalization, border policing—and argues that our 
only hope to reverse the crisis lies in a more profound 
reckoning with its underlying causes: the growing disin- 
tegration of our cities’ economic and social structures. 

Given that we accept Curries basic premise (and most 
people probably would), how can we begin to control the 
problem? He offers a number of concrete policy propos- 
als, including adopting more reasonable sentencing for 
drug offenses, focusing on traffickers, not users, and 
providing serious treatment for abusers within the jus- 
tice system. 

He gives serious attention to what type of treatment 
would work best in what settings. Chapter 5, “Redefin- 
ing Treatment,” is perhaps the best in the book and is 
also likely to be of most interest to corrections practi- 
tioners. In this chapter he endorses the notion of more 
treatment but acknowledges that how to design better 
treatment is more complicated than often acknow- 
ledged and he has no simple answers. But he does an 
excellent job of reviewing what we confidently know 
about the effects of different drug treatment modalities 
and what evidence there is that one method is more 
successful than another. He also talks realistically 
about the political will that would need to be forthcom- 
ing if we were to design, implement, and adequately 
fund drug treatment that worked. He urges great ex- 
perimentation and evaluation of programs that contain 
elements that work. For corrections practitioners who 
are tired of the rhetoric on drug policy and looking for 
concrete programmatic suggestions, they will find 
much to ponder in this chapter, and in the entire book. 


4) Article: “The Scope of Judicial Immunity 
for Probation and Parole Officers” 
Authors: Rolando del Carmen and James 
Alan Pilant 
Publisher: Perspectives (journal of the Ameri- 
can Probation and Parole Association), 
Summer 1994 


In an era when minor dispute and/or claim of injury 
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haunts community corrections personnel. The law per- 
taining to legal liability is both complicated and con- 
stantly in flux, requiring constant attention and study 
by the professional. 

Fortunately for probation and parole officers, Profes- 
sor Rolando del Carmen of Sam Houston State Univer- 
sity has been writing in this area for some time. Dr. dei 
Carmen is renowned as both a scholar of surpassing 
clarity—the author of the major text in the field—as well 
as a master teacher and trainer in this area. He has a 
knack for making complex matters understandable. 

He continued this high service with an article in Per- 
spectives, in which he was joined by a doctoral student, 
James Pilant, bringing the readers up to date on the 
state of the law regarding judicial immunity for proba- 
tion and parole officers. After lucidly reviewing the vari- 
ous types of immunity available to officers, the authors 
proceed to address the areas of suits for “negligent 
supervision” and “failure to protect” as they are mediated 
by the “public duty doctrine.” Community corrections 
personnel will take some comfort in the following asser- 
tion by the authors: “The public duty doctrine generally 
shields officers from liability for crimes committed by 
probationers and parolees” (p. 17). 

Nonetheless, the authors address an important excep- 
tion to this general rule, created by the “special relation- 
ship” principle. Unfortunately, this principle is shot 
through with ambiguity and inconsistencies in judicial 
interpretation, making it difficult to establish clear guid- 
ance. 

The authors conclude with the observation that the 
deteriorating risk profile of those placed on probation 
in recent years almost guarantees that suits related to 
injury caused by probationers and parolees will in- 
crease. They advise officers to seek the legal shelter 
that comes with strict adherence to the directions of 
superiors and a careful study of the opinior of the 
reviewing courts in their jurisdiction. 

Once again, Professor del Carmen, with his col- 
league, has illuminated a murky area and brought the 
advice of a good lawyer to the professionals in the field. 


5) Book: Crime and Punishment in American 
History 
Author: Lawrence Friedman 
Publisher: Basic Books, 1993 


David Rothman, a distinguished social historian 
from Columbia University, has repeatedly demon- 
strated in his books the importance of understanding 
that social policy has important historical antecedents 
and reflects more general developments in society. 
Consequently, Rothman has argued that criminal jus- 
tice policy, the subject of his book Conscience and 
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Convenience, must be seen in the context of broader 
cultural and historical currents. 

Lawrence Friedman, professor of law at Stanford, 
published in late 1993 a major tome on the history of 
American crime policy. Friedman examines three dis- 
tinct historical periods—the colonial era, the late 18th 
through late 19th century, and the 20th century—and 
the particular beliefs and policies on crime peculiar to 
each era. It is Friedman’s thesis that differences in 
crime policy across these three eras reflect historically 
specific beliefs regarding human nature and the social 
compact and embody the dominant social structure 
and social norms of time. For example, the colonial 
preoccupation with man’s relationship to God and the 
equation of crime with sin led to a theocratic approach 
to processing offenders and the eventual emergence of 
the “penitentiary,” a concept with decidedly religious 
overtones. 

Similarly, Friedman locates a good deal of the explo- 
sion of crime and violence witnessed during the 20th 
century to a major shift in conventional morality away 
from traditional notions of self-discipline and modera- 
tion toward the glorification of the unbridled self, set 
free from the moorings of a collective morality. 

While the focus of the book is much broader than 
community corrections, it has great value for proba- 
tion and parole practitioners who are part of a system 
embedded in its own historical moment and as much 
subject to the dominant zeitgeist as were our 19th 
century predecessors. Adding to the ancient adage 
about repeating unread history, Friedman’s book com- 
pels us to review how we are all shaped by forces 
broader than we might imagine—forces which are too 
seldom seen and understood. 


Today’s probation officers will be amused, if not 


edified, by Friedman’s account of the early practices of 


probation officers who appeared to fixate on the pri- 
vate personal habits of their clients, imposing a moral- 
ity that would, to say the least, appear quaint by 
contemporary standards. It appears that turn-of-the- 
century probation officers policed and reported on 
sexual behavior of a kind still not mentioned in polite 
company and rarely thought of as a risk factor under 
current schemes. 

Solid historical accounts such as Friedman’s help us 
to chart the progress we have made. 


6) Book: Homeboys, Dope Fiends, Legits, and 
New Jacks 
Author: John Hagedorn 


Publisher: Criminology, May 1994 


Practitioners are best served by researchers who 
employ the formidable tools of their trade while also 
presenting their findings in a readable and useful way. 


Amodel for scholarly research and user-friendliness is 
Hagedorn’s article on Milwaukee gangs. 

Rebutting the prevailing notion of gang membership 
as a committed and hardcore lifestyle, Hagedorn em- 
phasizes the often transient nature of gang member- 
ship with most participants shuttling between 
legitimate jobs and short-term forays into drug deal- 
ing. Existing studies reviewed by the author revealed 
great variation among gang members regarding their 
reliance on drug dealing for income. Dealing seems not 
to be a consistently profitable enterprise, and the 
availability of huge financial rewards seems less real 
than advertised. Consequently, the barriers between 
the criminal and law-abiding world are more perme- 
able than is often understood. 

Hagedorn develops a typology to illustrate the vari- 
ation in commitment to gangbanging, drawing from 
interviews among Milwaukee gang members inter- 
viewed between 1987 and 1993. Findings led to four 
distinguishable types of gang members, on a contin- 
uum of high to low commitment to conventional behav- 
iors and values: 


(1) those few who had gone legit or had matured out of the gang; 
(2) homeboys, a majority of both African Americans and Latino 
adult gang members, who alternately worked conventional jobs 
and took various roles in drug sales; (3) dope fiends, who were 
addicted to cocaine and participated in the dope business as a 
way to maintain access to the drug; and (4) new jacks, who 
regarded the dope game as a career. (p. 206) 


This typology works well as a point-in-time analysis, 
that is, many gang members moved from one category 
to another over time, and often in back-and-forth di- 
rection. Nevertheless, it did prove to locate members 
in discrete stages of at least temporary involvement. 

Hagedorn’s work should encourage practitioners 
working with gangs (as well as judges who sentence 
them) to shy away from monolithic conceptions of gang 
members toward a greater appreciation of the waxing 
and waning nature of gang activity and the related 
opportunities for promoting more crossing-over into 
fully legitimate lifestyles. 


7) Article: “Washington’s Partnership Between 
the Police and Community Corrections” 
Authors: Terry Morgan and Stephen Morris 
Publisher: Perspectives, Fall 1994 


Good things, it has often been said, come in small 
packages. So it is with this comparatively brief article 
describing a collaboration between local police and a 
state community corrections agency in the State of 
Washington. A great deal of significant ideas are here 
packed into a concise article. 

Police and community corrections have most often 
had relationships characterized at best by indifference 
and at worst by mutual suspicion and distrust. “We 
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lock them up,” police often think, “and you help them 
get out.” For their part, probation and parole officers 
have sometimes felt that the support and advocacy 
roles they (in part) play militated against too close a 
relationship with law enforcement. 

Changing times and changing caseloads have begun 
to alter this relationship, and the program described 
in this article is a prime example of this shift. In 1992, 
as part of a new emphasis on community policing, the 
Redmond, Washington Police Department began to 
explore ways of collaborating with related agencies. 
The department turned to the Washington Depart- 
ment of Corrections (D.O.C.) as a potential partner. 

A prominent part of fighting crime in Redmond, it 
was felt, should include close monitoring of a number 
of released felons who were under the supervision of 
the Community Corrections Division of D.0.C. Conse- 
quently, the Redmond police reached out to the local 
community corrections office and a plan was developed 
that called first for the routine exchange of informa- 
tion regarding the whereabouts of and any contact 
with supervised offenders. Beyond routinizing this 
information exchange, each patrol officer became, in 
essence, deputized as a parole officer and assumed 
responsibility for regular contacts with any high-risk 
released offenders living on their beats. Visits nor- 
mally occurred twice per month but could be increased 
if circumstances warranted. These contacts were 
documented and the paperwork sent to D.O.C. No 
officer was assigned more than two offenders at any 
one time. 

While the program is too new for evaluative data to 
be available, both agencies feel it is working to reduce 
crime. Nearby departments have developed similar 
programs. The police gain by being able to focus more 
attention on likely future criminals in their jurisdic- 
tion, and D.O.C. gains by having an extra set of “eyes 
and ears” on its caseload. This dynamic partnership, 
which transcends traditional bureaucratic boundaries 
in the interest of creating a novel synergy, is an excel- 
lent example of “reinventing government.” 


8) Book: Losing Generations: Adolescents in 
High-Risk Settings 
Author: National Research Council 
Publisher: National Academy Press, 1993 


In 1993, the National Academy of Sciences, through 
its prestigious National Research Council (NRC), ap- 
pointed an interdisciplinary panel to address the most 
pressing problem of our time: troubled youth. The 
panel, composed of social scientists, lawyers, physi- 
cians, and practitioners, reviewed more than 20 years 
of research on the topic. The panel’s task was to at- 
tempt to understand why some adolescents are drawn 
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to risky lifestyles while others, similarly situated, en- 
gage in only normal adolescent experimentation. The 
panel was most interested in identifying the social and 
contextual factors that predispose (and prevent) certain 
youths from engaging in high-risk behavior, such as 
crime and unprotected sex, so that effective programs 
could be designed. 

There have been previous attempts to grapple with 
this literature, but none as comprehensive and credible 
as this one. The panel reviewed literature from various 
disciplines, debated one another over their findings, and 
finally joined together to write this synthesis volume. It 
is an authoritative treatise on what we know about the 
effects of health, family, employment, schools, neighbor- 
hoods, and other social and demographic factors on the 
incidence of high-risk behaviors. 

While the bulk of the book is devoted to reviewing 
the prevalence of different high risk behavior among 
various subpopulations and identifying its possible 
causes, there are also suggestions for innovative pro- 
grams. Within each topic (communities, schools, the 
justice system) the panel identifies programs that are 
most likely to make a difference. And if model pro- 
grams have yet to be tried and proven, the panel 
identifies the key elements likely to be effective. In- 
terestingly, nearly all of the programs they advocate 
in the book have a common thread, and that is inter- 
agency collaboration. The panel notes that while 
these problem behaviors are often identified and 
treated by single agencies, solutions must come from 
a new, collaborative effort, enabling the merging of 
resources, expertise, and energy. 

A separate chapter is devoted to the problem of 
crime and the effect of our current “get tough” ap- 
proach to it. This panel, just like a previous 1992 
- NRC panel on the causes and prevention of violence, 
concludes that there is no evidence to show that 
increasing law enforcement and incarceration has 
decreased the incidence of youth crime. They write: 
“despite a new emphasis on deterrence and incapaci- 
tation, escalating rates of imprisonment have not 
altered crime trends.” They conclude that the tough- 
on-crime model has cost states and the Federal Gov- 
ernment plenty, taken away the resources needed 
for prevention and treatment programs, and not 
produced observable reduction in crime. 

Corrections officials, particularly those operating 
juvenile prevention and rehabilitation programs, 
should find much of interest in this volume. The 
writing in some places is rather dense and academic, 
but the material being discussed is complex and 
can’t be simplistically discussed. The motivated 
reader will find much usable knowledge here, and 
that knowledge should ultimately translate into bet- 
ter programs for high-risk youth. 
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9) Book: Crime in the Making: Parinerships 
and Turning Points Through Life 
Authors: Robert Sampson and John Laub 
Publisher: Harvard University Press, 1993 


Crime in the Making presents the authors’ theory of 
an age-related model of informal social control, one that 
emphasizes the importance of intimate and social bonds 
made or lost by offenders. Sampson and Laub’s findings 
have a bad news-good news aspect to them. Their longi- 
tudinal study supports the concept of considerable sta- 
bility and continuity in delinquent and criminal careers 
while also identifying “turning points” which can deflect 
or attenuate criminal trajectories. Specifically, the 
authors emphasize the power that strong adult connec- 
tions to family and employment have to reverse well- 
established criminal tendencies. Regarding more 
preventive strategies, their findings point to the impor- 
tance of effective parenting and will lead practitioners to 
reexamine the area of parent effectiveness training as a 
worthwhile intervention in working with families in- 
volved in the criminal justice system. 

While Crime in the Making’s findings are drawn from 
a sophisticated statistical reanalysis of the renowned 
Glueck files, supplemented by decades of followup data, 
the book is commendable for its clarity and readability. 
Laub and Sampson have made a major contribution to 
the growing field of developmental criminology and have 
presented a theory of persistence and desistance in 
criminal activity that should promote both caution and 
optimism among practitioners. Crime in the Making 
challenges the community corrections field to rethink 
and possibly expand its arsenal of interventions. 

This distinguished contribution made by criminolo- 
gists Rob Sampson and John Laub in their recent book 
has been duly recognized by both the American Society 
of Criminology (ASC) and the Academy of Criminal 
Justice Sciences (ACJS) from whom they received book- 
of-the-year awards. 


10) Article: “What to Do About Crime” 
Author: James Q. Wilson 
Publisher: Commentary, September 1994 


James Q. Wilson, one of the Nation’s leading experts 
on crime for more than 30 years, was asked by Commen- 
tary magazine to answer the question every American is 
asking: What can we do about crime? In this article, and 
an expanded version to appear in his just-released book, 
Crime, Dr. Wilson struggles to answer this question. It 
must be noted that Dr. Wilson is a well-known conserva- 
tive thinker on crime matters, having written the influ- 
ential book, Thinking About Crime (1983), that endorsed 
incapacitation as a method of reducing crime. 

What is perhaps most interesting about Wilson’s latest 
article is not only the particular policy proposals he 


UP TO SPEED 73 


makes, but how much more cautiously he states what 
we know and how best to solve the crime problem. 
Long gone is the confident Wilson who used to propose 
particularly hard-line tactics. He, like the rest of us, 
has probably been surprised at how little increased 
incarceration has affected crime in the street. This 
new article is well-reasoned and cautious, and in the 
article’s 15 pages, Wilson does an excellent job of 
summarizing what we know about crime causation 
and, perhaps more importantly, how the current policy 
proposals (e.g., more police, intensive supervision) 
might be predicted to work. He begins by confirming 
the public’s perception that today’s crime problem is 
different from and more serious than that of earlier 
decades. He notes that not only has overall violence 
risen, but youth homicides have increased dramati- 
cally. Research reveals, according to Wilson, the char- 
acteristics of kids who commit serious crimes: 
... they tend to have criminal parents, to live in cold or discordant 
families, to have a low-verbal intelligence quotient and to do poorly in 
school, to be emotionally cold and temperamentally impulsive, to abuse 
alcohol and drugs at the earliest opportunity, and to reside in poor, 
disorderly communities. They begin their misconduct at an early age, 
often by the time they are in the third grade. 
He does not believe that funding “midnight basket- 
ball games” and other types of mild interventions will 
do much to stop their crime. Similarly, he holds little 


hope that proposals such as “three strikes and you're 
out” or boot camp prisons will help much. He does 
believe that policing—not just more police—but a dif- 
ferent form of proactive community-based policing 
holds promise. 

Corrections officials will find much to consider and 
debate in what will most assuredly be one of his most 
controversial suggestions: he proposes that police be 
given broader powers to stop and pat down persons 
whom they think might be carrying illegal guns, and 
the groups he singles out are probationers and parol- 
ees. He proposes to “make all probationers and parol- 
ees subject to nonconsensual searchers for weapons 
as a condition of their remaining on probation or 
parole.” And, he calls for “patrol officers to enforce 
random drug tests on probationers and parolees on 
their beats.” He writes that failing to take a drug test 
when ordered, or failing the test when taken, should 
be grounds for immediate revocation of probation or 
parole, at least for a brief period. Correction officials 
will probably find this proposal objectionable, but it 
does deserve some debate within the field. Wilson 
does encourage further testing of intensive supervi- 
sion probation and parole, saying we have yet to 
seriously try combining surveillance with treatment. 


Determining Mandatory Minimum 


Penalties in Drug Conspiracy Cases 


Background 
‘~ DRUG amount determination is the single 
most important factor in a drug offense sentence 
determination. More than any other factor, the 
amount of drugs for which a defendant is held respon- 
sible determines both the guideline and statutory 
(mandatory minimum and maximum) penalties. 

It is well established that the drug amount determina- 
tion, for either the guideline sentence or the statutory 
penalty, is a sentencing factor rather than an element of 
the offense. This is because the actual drug offenses, e.g., 
21 U.S.C. §§ 841(d) or 846, do not specify quantity of 
drugs as an element. Rather, quantity is listed in the 
penalty provisions of 21 U.S.C. §841(b). As aconsequence 
of these facts, drug amount is to be determined by the 
court, using a preponderance standard of proof,’ rather 
than by the jury, using a reasonable doubt standard, and 
it is immaterial whether a specified drug quantity is 
alleged in the offense of conviction or not. There are 
numerous cases which stand for these principles in most 
circuits. See, e.g., U.S. v. Madkour, 930 F.2d 234 (2d Cir.), 
cert. denied, 112 S.Ct. 308 (1991). 

As the concept of relevant conduct for guideline 
sentencing purposes has become narrowed and indi- 
vidualized, an interesting and important line of cases 
has developed which has, in effect, similarly narrowed 
and individualized the determination of the statutory 
penalty for each defendant in a drug conspiracy. This 
development does not, however, apply to substantive 
drug offenses. 

The effect of this development is twofold: 1) by using 
factors similar to relevant conduct to determine the 
mandatory penalties, it harmonizes the guideline and 
statutory penalty determinations; and 2) by more 
closely tying the statutory penalty to each defendant’s 
specific culpability within a conspiracy, it softens the 
harshness of the statutory penalties, especially as 
applied to low-level participants in drug conspiracies. 
For these reasons, this development, so far uncontra- 
dicted in case law, will no doubt continue to spread. 
Moreover, these principles are invaluable to probation 
officers in computing drug sentences. 


The Narrowing of Relevant Conduct 


The concept of how broad relevant conduct was 
intended to sweep has significantly narrowed since the 
beginning of the guidelines. This was accelerated, if 
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not generated, by a 1992 amendment to the relevant 
conduct guideline. 

The amendment’ narrowed the concept by directing 
attention to key language which was lifted from com- 
mentary to the guideline and by adding important ex- 
amples of how relevant conduct should be applied, 
particularly to peripheral or less culpable defendants 
within a conspiracy. The key language was that, in “the 
case of a jointly undertaken criminal activity (a criminal 
plan, scheme, endeavor, or enterprise undertaken by the 
defendant in concert with others, whether or not charged 
as a conspiracy),” a defendant would be responsible for 
“all reasonably foreseeable acts and omissions of others 
in furtherance of the jointly undertaken criminal activity” 
(§1B1.3(aX1XB) USSG, emphasis added). The examples 
which were added to demonstrate the application of this 
principle clearly indicate that the Commission did not 
intend that all members of a conspiracy be liable for the 
total quantity (of drugs) involved with the entire consypir- 
acy. 

The Commission said it intended for the 1992 amend- 
ment to §1B1.3 to merely “clarify” the scope of relevant 
conduct, but it resulted in focusing attention on the fact 
that relevant conduct was an individualized determina- 
tion, related to each defendant’s agreement and involve- 
ment in a conspiracy, rather than a uniform 
determination of culpability across an entire conspiracy. 


The Individualization of Relevant Conduct 


The narrowing of relevant conduct to focus on each 
defendant’s agreement and involvement within the con- 
spiracy became gradually evident in practice, and the 
case law followed suit. One indication of the way case 
law began to narrow the relevant conduct concept was 


_ the generation of the idea that a court must make an 


individualized determination of relevant conduct for 
ecch defendant in a drug conspiracy case. See, e.g., U.S. 
v. Edwards, 945 F.2d 1387 (7th Cir. 1991). 

It is now well established that each defendant is ac- 
countable for the drug amount which was reasonably 
foreseeable to that particular defendant within the scope 
of that particular defendant’s agreement (with the con- 
spiracy). The Seventh Circuit provided one of the earli- 
est, and most thorough, discussions of this concept in 
Edwards, supra, when it held that the sentencing court 
had erred in not considering the scope of the agreement 
each defendant had within the conspiracy.‘ It is clear in 
all circuits which have considered the issue that courts 
must make individualized determinations of relevant 
conduct.° 
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These cases hold that the scope of a particular de- 
fendant’s agreement determines the defendant’s level 
of commitment, and the level of commitment in turn 
defines what acts by co-conspirators were reasonably 
foreseeable to that particular defendant. For example, 
the Edwards court said that under conspiracy law, a 
defendant who agrees to conspire will be held liable for 
those acts of co-conspirators that were in furtherance 
of the conspiracy, even if they were committed before 
he joined, whereas relevant conduct will only reach 
prior acts which were reasonably foreseeable within 
the scope of the defendant’s agreement. 945 F.2d at 
1395-6.° 

The focus on foreseeable acts in furtherance of the 
jointly undertaken activity makes this concept similar 
to, but slightly narrower than, traditional conspirato- 
rial theory, which holds defendants liable for foresee- 
able acts in furtherance of the conspiracy. This is so, 
even though many cases often verbally equate the two, 
even while applying them differently.’ 

Therefore, the individualization of conspiracy liabil- 
ity in drug cases could be considered simply the natu- 
ral evolution of, and quantification of, the trial concept 
of conspiracy liability, for sentencing’ purposes under 
a guideline system which requires quantification of 
factors such as drug amount for sentence determina- 
tion. 


Application of Relevant Conduct to Mandatory 
Minimums 


While a sentencing court would no doubt be reversed 
if it were to use the same (total conspiracy) drug 
amount for guideline purposes for all defendants in a 
conspiracy, without making an individualized deter- 
mination of each defendant’s (drug amount) liability, 
this was not initially the case when it came to deter- 
mining the statutory penalties of conspirators within 
a conspiracy. There were some early cases which, 
without analysis, held all defendants in a conspiracy 
responsible for the entire amount of the conspiracy. 

Given the movements toward narrowing and indi- 
vidualizing the guideline sentence, and given the simi- 
larity of traditional conspiracy concepts (such as 
“foreseeability”)’ and relevant conduct concepts (such 
as “jointly undertaken activity” and “reasonably fore- 
seeable” acts),’° and given the courts’ efforts to limit 
the scope of liability of low-level participants of con- 
spiracies, it was not surprising that courts would come 
to endorse the use of relevant conduct concepts to 
determine not only the guideline sentence, but also the 
statutory penalty as well. The advantages of this ap- 
proach are twofold: it harmonizes the guideline and 
statutory sentence determinations, and it generates 
sentences more directly related to each defendant’s 
culpability. 
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The cases which have focused on this concept have 
adopted the same individualized, relevant conduct 
criteria which are used to determine the guideline 
sentence to determine the statutory penalty for each 
defendant within a drug conspiracy, as well. Under the 
rationale of these cases, the court should hold each 
defendant responsible (for statutory purposes) only for 
those drug amounts which were reasonably foresee- 
able to the defendant, within the scope of his or her 
agreement within the conspiracy. The cases might be 
referred to as the Jones line of cases, since U.S. v. 
Jones, 965 F.2d 1507 (8th Cir. 1992), was the first to 
establish this principle. The other cases are: U.S. v. 
Martinez, 987 F.2d 920 (2d Cir. 1993); U.S. v. Irvin, 2 
F.3d 72 (4th Cir. 1993); U.S. v. Young, 997 F.2d 1204 
(7th Cir. 1993); U.S. v. Becerra, 992 F.2d 960 (9th Cir. 
1993); and U.S. v. Evans, 970 F.2d 663 (10th Cir. 1992). 

Regardless of the amount of drugs involved in the 
entire conspiracy, or regardless of the amount of drugs 
alleged in the count of conviction for the conspiracy as 
a whole, it may well be that different defendants will 
have different mandatory minimums, just as they may 
well have different relevant conduct determinations, 
even while they are all members of the same conspir- 
acy. 

The above cases are the only ones to date which have 
directly considered the issue of how to compute the 
statutory penalty, so they are unopposed. With no 
cases directly on point to the contrary, until or unless 
a circuit directly opposes this line of cases, it would be 
reasonable for district courts in all circuits to apply 
substantially the same principles used for relevant 
conduct determination for the guideline sentence to 
the statutory penalty determination, as well, in drug 
conspiracy cases. 

The factors used to determine the statutory penalty 
are similar to, or substantially the same as, those used 
in determining relevant conduct, but not identical. 
This is because the statutory penalty relates more 
directly to the elements of the offense of conviction 
than does relevant conduct (see discussion, below). In 
the typical case where the conspiracy count is broad 
enough to include all the acts included in relevant 
conduct (e.g., as part of the same course of conduct, 
scheme, or plan), the determinations will be the same. 

However, it is conceivable for relevant conduct to be 
broader than the statutory penalty determination 
where, for example, relevant conduct includes acts 
which are outside the elements of the count of convic- 
tion. This is often the case with substantive drug 
counts (see below), but it can, on occasion, happen 
where the count of conviction is a conspiracy count.” 
While those acts would not count toward the statutory 
penalty of the conspiracy offense of conviction, they 
would be part of the relevant conduct determination 


i 
a 
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of the offense. This “wrinkle” demonstrates how im- 
portant it is to examine the elements of the actual 
count of conviction in determining statutory penalties. 
It also illustrates how the statutory penalty is tied to 
the offense of conviction in a different way than is 
relevant conduct, which is why the Jones line of cases 
discussed above is applicable to conspiracy drug of- 
fenses, but usually not to substantive drug offenses. 


Substantive Drug Offenses 


While the drug amount determinations for the statu- 
tory penalty and for relevant conduct will usually be 
the same in a conspiracy case, the two determinations 
will frequently be different if the offense(s) of convic- 
tion is (are) substantive drug offenses. This is because 
the statutory penalty is directly tied to the statute of 
conviction, whereas relevant conduct reaches beyond 
the count of conviction.” A case which illustrates the 
distinction between the two is U.S. v. Mergerson, 4 F.3d 
337 (5th Cir. 1993). The court held that drugs which 
the defendant negotiated with a government agent 
could count toward relevant conduct but could not 
count toward the statutory penalty for the conspiracy 
count (that is, a defendant cannot conspire with a 
government agent, and therefore it was not part of the 
charged conspiracy). 

For example, a defendant convicted of five counts of 
distribution, each involving a 5-year mandatory mini- 
mum amount of drugs, will still have an overall man- 
datory minimum of only 5 years. The statutory 
penalties do not aggregate, or stack. Similarly, counts 
which carry no statutory penalty also do not aggregate 
to form a higher statutory penalty. Meanwhile, the 
relevant conduct would likely include (“aggregate”) all 
the drug activities of the combined counts. If, however, 
the same defendant were convicted of a conspiracy 
count involving all the distributions, the mandatory 
minimum and the relevant conduct would be based on 
all the drugs. 

Therefore, while the drug amounts of substantive 
counts aggregate to form relevant conduct, they do not 
aggregate to form a larger statutory penalty than any 
of the individual substantive counts would support.” 
Acase which illustrates this is U.S. v. Winston, 37 F.3d 
235 (6th Cir. 1994), where the defendant was convicted 
of several counts of violating 21 U.S.C. § 841(a) involv- 
ing non-mandatory minimum amounts of cocaine 
base. The court sentenced the defendant to a 10-year 
mandatory minimum because the total amount of 
cocaine base was over the 10-year mandatory mini- 
mum amount. 

The appellate court held that the district court had 
erroneously aggregated the statutory penalties for sev- 
eral 21 U.S.C. §841(a\1) offenses to arrive at a cumula- 
tive statutory penalty pursuant to §841(bX1XB)."* The 
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court found that in passing 18 U.S.C. §841(bX1\B), 
Congress intended to punish a single violation because 
of the term “a violation” and because of its legislative 
history. In selecting the quantities to trigger the manda- 
tory minimum penalties in § 841(bX1), Congress selected 
“quantities of drugs which if possessed by an individual 
would likely be indicative of operating at such a high 
level.” To construe the statutory penalty as applying to 
aggregate amounts of drugs held on various separate 
occasions would impose a penalty intended for large drug 
dealers on small-time dealers or users who only possess 
smaller amounts at any one time.” See also U.S. v. 
Harris, 39 F.3d 1262 (4th Cir. 1994). 

Each substantive count, even if part of the same course 
of conduct or scheme as other counts, will stand on its 
own with its own separately determined statutory pen- 
alty, and the penalties do not accumulate, or aggregate, 
to form a higher statutory penalty. For a statutory pen- 
alty to apply, there must be some single count of convic- 
tion which involves the amount which triggers the 
statutory penalty.’’ On the other hand, the relevant 
conduct determination is based on the overall drug 
amount for the aggregated (groupable) offenses. This 
principle is important to understand in order to avoid 
erroneously applying the Jones line of cases to substan- 
tive instead of conspiracy counts of conviction, but the 
cases are still somewhat unsettled.” 

It is also significant to note that, where the conspir- 
acy count is dismissed pursuant to a plea agreement, 
and the defendant is convicted only of the substantive 
counts, in many cases the effect will be to lower the 
mandatory minimum, while leaving the relevant con- 
duct computation for guideline sentencing untouched. 
In many cases, this would have the effect of minimizing 
the effect of the statutory penalties and maximizing the 
effect of the guideline sentence. In some cases or some 
districts, the U.S. attorney's office may conclude that 
this effect is consistent, if used in appropriate cases, 
with the policy articulated in the memorandum by 
Attorney General Janet Reno on October 12, 1993,” in 
order to maximize the ability of the guidelines to gen- 
erate sentences proportional to each defendant’s culpa- 
bility within a conspiracy. 


Advice at Plea Required for Statutory 
Penalties 


Finally, it is important to remember that, regardless 
of how it is computed, the statutory penalty cannot be 
applied unless the defendant who entered a plea was 
advised at the plea of the possibility that the penalty 
might be imposed. Rule 11(cX1), Federal Rules of 
Criminal Procedure, requires that a defendant be ad- 
vised of the minimum and maximum statutory pen- 
alty provided by law at the plea. If a court sentences a 
defendant to a statutory penalty of which the defen- 


dant was not properly advised at the plea, the sentence 
must be vacated.” 

The problem is that at the time of the plea, the court 
does not usually know what amount of drugs it will 
ultimately determine that the defendant should be 
liable for at the time of sentencing, particularly in a 
charged conspiracy, and therefore the court also does 
not know what the appropriate statutory penalty is at 
the time of the plea. 

Normally the written plea agreement and the court’s 
oral advisement, together, provide this notice to the 
defendant. However, because the court’s advisement 
itself can provide the legally necessary notice, some 
courts are beginning to utilize a broad, global advise- 
ment of all possible statutory penalties at the plea, 
regardless of the advisement in the plea agreement, in 
order to be able to impose whatever statutory penalty 
they determine is appropriate at the time of sentenc- 
ing. This procedure is explicitly recommended by the 
Fifth Circuit in U.S. v. Watch, 7 F.3d 422 (5th Cir. 1993): 
... & prudent district judge hearing a plea from a defendant 
charged under an indictment or information alleging a § 841(a) 
violation but containing no quantity allegation may simply walk 
a defendant through the statutory minimum sentences pre- 
scribed in § 841(b) explaining that a mandatory minimum may 
be applicable and that the sentence will be based on the quantity 


of drugs found to have been involved in the offense with which 
the defendant is charged. 7 F.3d at 429.7" 


Probation officers sometimes find themselves in the 
following situation. Assume that the court did not 
follow the Watch court’s advice at the plea, but relied 
on the plea agreement to advise the defendant of the 
possible penalties. Then, upon completion of the pre- 
sentence report, the probation officer (and the court, 
ultimately) realizes that the plea advisement was not 
sufficient to allow imposition of what would be the 
appropriate statutory penalty. The court has two op- 
tions at that point. It may choose to ignore the appro- 
priate statutory penalty and sentence the defendant 
without it, or it may choose to reject the plea pursuant 
to Rule 11(e)(4), Federal Rules of Criminal Proce- 
dure,” and allow the defendant to withdraw his or her 
plea.” 


Conclusion 


The criteria which govern the determination of rele- 
vant conduct and the statutory penalty are obviously 
crucial to the appropriate determination of sentences 
in all drug cases. They illustrate the importance of 
tying the statutory penalty to the offense of conviction 
and of performing separate analyses for the statutory 
penalty and for the guideline sentence. Moreover, just 
as courts must make individualized determinations of 
relevant conduct, now courts must also make individu- 
alized determinations of the statutory penalty for each 
defendant in a drug conspiracy case. This duty, how- 
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ever, is in fact a welcome opportunity to compute 
sentences which are tied to each individual defen- 
dant’s culpability within the context of a drug conspir- 
acy, to the maximum extent possible. 


NOTES 


Some cases have not foreclosed the possibility that a clear and 
convincing standard of proof might apply in “exceptional cases” 
where the factor which determines the statutory penalty, e.g., drug 
amount, which was not proven as part of the offense of 
has an extraordinary effect on the resulting sentence. See, e.g., U.S. 
v. Kikumura, 918 F.2d 1084 (3d Cir. 1990Xnon-drug context); U.S. v. 
Restrepo, 946 F.2d 654, 661 (9th Cir. 1991Xen banc), cert den., 112 
S.Ct. 1564 (1992); U.S. v. Townley, 929 F.2d 365 (8th Cir. 1991). The 
Supreme Court has warned against the “tail which wags the dog of 
the substantive offense” when elements of a crime are labeled as 
sentencing factors. See McMillan v. Pennsylvania, 477 U.S. 79 
(1986). 


Because of the extraordinary effect the drug amount has on the 
sentence, it is surprising that a higher standard is not required more 
often. Nevertheless, because of the importance of this determina- 
tion, it is wise for probation officers to substantiate and to cite 
sources for all drug amount determinations in the presentence 
report as much as possible, not only to make the court’s determina- 
tion more supportable, but in the interest of fairness. 


Other cases supporting the principles cited above include the 
following: U.S. v. Campuzano, 905 F.2d 677 (2d Cir. 1990); U.S. v. 
Gibbs, 813 F.2d 596 (3d Cir.), cert. denied, 484 U.S. 822 (1987); U.S. 
v. Uwaeme, 975 F.2d 1016 (4th Cir. 1992); U.S. v. Sarasti, 869 F.2d 
805 (5th Cir. 1989); U.S. v. Moreno, 899 F.2d 465 (6th Cir. 1990); U.S. 
v. Prior, 941 F.2d 427, 430 (6th Cir.), cert den., 112 S.Ct. 613 (1991); 
U.S. v. McNeese, 901 F.2d 585 (7th Cir. 1990); U.S. v. Wood, 834 F.2d 
1382 (8th Cir. 1987); U.S. v. Sotelo-Rivera, 931 F.2d 1317 (9th Cir. 
1991); U.S. v. Harrison-Philpot, 978 F.2d 1520, 1523 (9th Cir.), cert 
den., 113 S.Ct. 2392 (1993); U.S. v. Underwood, 982 F.2d 426 (10th 
Cir. 1992); U.S. v. McCann, 940 F.2d 1352 (10th Cir. 1991); U.S. v. 
Cross, 916 F.2d 622 (11th Cir. 1990); U.S. v. Milton, 979 F.2d 839 
(11th Cir.), cert den., 113 S.Ct. 824 (1992); U.S. v. Lam Kwong-Wah, 
966 F.2d 682, 685-6 (D.C. Cir.), cert den., 113 S.Ct. 287 (1992). Note, 
however, that where the drug quantity determines not just how long 
the sentence will be, but whether the offense is a misdemeanor or a 
felony, it has been held to be an element. See, e.g., U.S. v. Sharp, 12 
F.3d 605 (6th Cir. 1993). 


3See amendment # 439, effective November 1, 1992. 
‘945 F.2d at 1395. 


5See also, U.S. v. Willard, 909 F.2d 780, 781 (4th Cir. 1990); U.S. 
v. Evbuomwan, 992 F.2d 70, 73-4 (5th Cir. 1993); U.S. v. Jenkins, 4 
F.3d 1338, 1346-7 (6th Cir. 1993); U.S. v. Goines, 988 F.2d 750, 775 
(7th Cir. 1993); U.S. v. North, 900 F.2d 131, 134 (8th Cir. 1990); U.S. 
v. Evans, 970 F.2d 663, 678 (10th Cir. 1992); and U.S. v. Saro, 24 
F.3d 283 (D.C. Cir. 1994) for a sampling of this now universally 
recognized principle. 

®In fact, the Commission has clarified that relevant is, indeed, 
narrower: In 1994 it adopted amendment # 503 to Note 2, §2D1.1, 
effective November 1, 1994, which states that relevant conduct 
ordinarily does not include acts committed prior to when the defen- 
dant joined the conspiracy and provides for a departure in the 
unusual case where the facts would indicate the defendant’s fore- 
seeability of acts prior to joining the conspiracy. 


"For example, the Seventh Circuit, in U.S. v. Edwards, 945 F.2d 
1387 (7th Cir. 1991), said that conspiracy law and the guidelines 
“are essentially one and the same” (Id. at 1396), but that sentencing 
requires a “narrower” theory than conspiracy liability. Jd. at 1389. 
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®See, for example, U.S. v. Farrell, 893 F.2d 690 (5th Cir. 1990), 
and U.S. v. Holland, 884 F.2d 354, 358 (8th Cir. 1989), which 
appeared to equate conspiracy liability with sentencing liability. 
Other early cases used an overly broad foreseeability standard of 
whether the defendant “knew or reasonably should have known” of 
the drugs handled by the conspiracy as a whole. See, e.g., U.S. v. 
Williams, 897 F.2d 1034 (10th Cir. 1989). However, as discussed 
above, the courts gradually began to focus less on awareness and 
more on the individual defendant’s agreement and involvement with 
the conspiracy. As the Edwards court noted: 


. . . reasonable foreseeability means more than subjective 

_ awareness on the part of individual defendants . . . instead, 
conduct of co-conspirators—even past conduct—can be con- 
sidered “reasonably foreseeable” to a particular defendant if 
that defendant has demonstrated a substantial degree of 
commitment to the conspiracy’s objectives . . . and that 
commitment can be determined by “the scope of the agree- 
ment between that defendant and his co-conspirators.” 945 
F.2d at 1393-4 (emphasis added). 


*These concepts developed from Pinkerton v. U.S., 328 U.S. 640 


(1946), and its progeny to define conspiratorial liability in the trial 
context. 


The Guideli the limiti inciple [as rele- 
vant conduct]...The emphasis of conspiracy law on the scope of the 
agreement and the Guidelines on reasonable foreseeability have the 
same goal in mind. Both limiting principles prevent the conspirato- 
rial net from being cast too wide.” Edwards, 945 F.2d at 1396. 


"This was the result produced by U.S. v. Darmand, 3 F.3d 1578 
(2d Cir. 1993). The counts of conviction were a drug conspiracy count, 
limited to only a small amount of drugs distributed in February, and 
a section 924(c) gun charge which related to a larger (dismissed) 
drug distribution the previous November. The statutory penalty for 
the conspiracy count did not include the acts of the larger, previous 
distribution activity, although they were included in the relevant 
conduct for the overall offense. “Unlike the Guidelines, which re- 
quire a sentencing court to consider similar conduct in setting a 
sentence, the statutory mandatory minimum sentences of 21 U.S.C. 
§ 841(bX1) apply only to the conduct which actually resulted in a 
conviction under that statute.” Id. See also, U.S. v. Estrada, 42 F.3d 
228 (4th Cir. 1994).But see Reyes, note 17, below. 


Relevant conduct includes acts which are “part of the same 
course of conduct or common scheme or plan as the offense of 
conviction” (emphasis added). 


18Where the offense of conviction is a substantive count, e.g., 
possession with intent to distribute (21 U.S.C. § 841(a)), it includes 
acts over a broad period of time, just as a conspiracy count does, and 
the statutory penalty and the relevant conduct determination may 
be the same. Most substantive counts are more narrowly drawn and 
do not sweep as broad as a conspiracy count. There is no substitute 
for careful analysis of the elements of the offense of conviction for 
statutory penalty purposes. 


The court noted that § 841(bX1XA) “refers to a single violation. 
Thus, where a defendant violates subsection (a) more than once, 
possessing less than 50 grams of cocaine base on each separate 
occasion, subsection (b) does not apply, for there is no single violation 
involving ‘50 grams or more’ of cocaine base. This is true even if the 
sum total of the cocaine base involved all together, over the multiple 
violations, amounts to more than 50 grams.” 37 F.3d at 240. 


‘°Winston, 37 F.3d at 241 (citing H.R.Rep. No. 99-845, 99th Cong., 
2d Sess. at 12 (1986)). 
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1637 F.3d at 241. This, of course, was precisely the result of early 
cases where all conspirators were subjected to the same mandatory 
minimum, regardless of their level of involvement. See, e.g., cases 
cited at note 8, above. 


'There have been few cases which have analyzed some of these 
emerging issues. One recent case, unfortunately, adds confusion. 
U.S. v. Reyes, 40 F.3d 1148 (10th Cir. 1994) upheld a court’s use of 
relevant conduct drug amounts, outside the scope of the substantive 
count (841(a)) of conviction to determine (i.e., raise) the mandatory 
minimum. The defendant argued that the alleged amount was 
determinative, which of course is not true (see note 2, above). In 
denying the defendant’s argument, the court appears to have fo- 
cused on the alleged drug amount of the count of conviction (which 
does not determine either the guideline or statutory penalty) rather 
than the acts or scope of the count of conviction (which does deter- 
mine the statutory penalty). The court declined to follow Darmand 
(see note 11, above), but Darmand involved a conspiracy count and 
focused on the acts of the conviction, not on the amount alleged. 


18See discuasion of Darmand and Reyes at notes 11 and 17. 


..in determining “the most serious offense that is consistent 
with the nature of the defendant’s conduct, that is likely to 
result in a sustainable conviction,” {as set forth in 9-27.310], 
it is appropriate that the attorney for the government con- 
sider, inter alia, such factors as the sentencing guideline 
range yielded by the charge, whether the penalty yielded by 
such sentencing range (or potential mandatory minimum 
charge, if applicable) is proportional to the seriousness of the 
defendant’s conduct, and whether the charge achieves such 
purposes of the criminal law as punishment, protection of 
tion. Note that these factors may also be considered by the 
attorney for the government when entering into plea agree- 
ments [9-27.400]. 


Blue Sheet dated October 12, 1993, “intended to provide interpreta- 
tive guidance with respect to 9-27.130, 9-27.140, 9-27.300, and 
9-27.400, Principles of Federal Prosecution, dated January 14, 1992, 
in [the] U.S. Attorney's Manual.” 


See U.S. v. Watch, 7 F.3d 422 (5th Cir. 1993), discussed below. 


2\The Watch court recommended this procedure for cases where 
there is no drug amount alleged in the count of conviction. However, 
this procedure would be useful to courts even where a drug amount 
is alleged. This is because, as noted above, any allegation of drug 
amount is not dispositive; rather, drug amount is a sentencing factor 
to be determined by the court at sentencing. 


Rule 11(e4) states in part: “If the court rejects the plea agree- 
ment, the court shall...afford the defendant the opportunity to then 
withdraw the plea, and advise the defendant that if the defendant 
persists in a guilty plea or plea of nolo contendere the disposition of 
the case may be less favorable tc the defendant than that contem- 
plated by the plea agreement.” 


?3In Watch, the court found that “because the district court failed 
to inform Watch of the minimum sentence which might be imposed, 
Watch did not fully understand the consequences of his plea, and 
his rights were therefore substantially affected. Consequently, 
Watch’s conviction must be vacated, and his case remanded so that 
he may plead anew.” 7 F.3d at 429. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“Racial Politics, Racial Disparities, and the 
War on Crime,” by Michael Tonry (October 1994). 
In this intriguing article, Michael Tonry examines 
racial politics, racial disparities, and the war on crime. 
His thesis is that conservative Republican strategies 
in national elections appealed to anti-black senti- 
ments of white voters and conservative politicians of 
both parties promoted harsh crime control and drug 
policies that exacerbated existing racial disparities. 

This article presents data on racial trends in arrests, 
jailing, and imprisonment; examines the rationale for 
the policies that have produced those trends; and 
considers whether the adoption of policies known to 
have disparate adverse effects on blacks can be ethi- 
cally justified. In examining crime reduction effects of 
crime control policy, a review of the literature on 
studies conducted over the past 30 years reveals there 
is little reason to believe that harsher penalties sig- 
nificantly enhance public safety. If such is the case, 
questions arise as to how these policies can be ex- 
plained. 

Some attention is devoted to examining racial dis- 
parities in arrests, jails, and prisons and to explaining 
why the black percentage rose so rapidly after 1980. 
It is asserted that drug control policies are a major 
cause of worsening racial disparities in the prison 
population. Since blacks are no more likely than 
whites to use illicit drugs, why are blacks more likely 
to be arrested or imprisoned? Part of the explanation 
has to do with the difference between making drug 
arrests in the socially disorganized inner city and in 
the middle-class urban or suburban areas. Another 
reason is the disparity in penalties for drug crimes. 
For example, crack cocaine is punished more severely 
than powder cocaine, which is pharmacologically in- 
distinguishable. It is claimed as well that those who 
launched the war on drugs and drafted the strategies 
were well aware that those strategies would impact 
disproportionately on blacks. 

The remainder of the article is devoted to a discus- 
sion of justifying the unjustifiable. There appears to 
be no valid policy justification for the harsh drug and 
crime control policies of the Reagan and Bush admini- 
strations and for their adverse differential effect on 


Reviews of Professional Periodicals 


blacks. Finally, the war on drugs and the set of harsh 
crime control policies in which it was enmeshed were 
adopted to achieve political, not policy, objectives. It is 
the adoption of these political purposes with foresee- 
able disparate impacts, the use of disadvantaged black 
Americans as means to the achievement of white poli- 
ticians’ electoral ends, that cannot be justified. 

“A Limited Capacity to Treat: Examining the 
Effects of Prison Population Control Strategies 
on Prison Education Programs,” by James W. 
Marquart, Steven J. Cuvelier, Velmer S. Burton, 
Jr., Kenneth Adams, Jurg Gerber, Dennis Long- 
mire, Timothy J. Flanagan, Kathy Bennett, and 
Eric Fritsch, (October 1994). Political strategies for 
crime control have resulted in more offenders being 
incarcerated for longer periods of time. Concurrently, 
economic considerations and overcrowding concerns 
have resulted in a variety of processes geared toward 
satisfying population caps. Since prison serves the 
dual purpose of confining offenders and providing such 
treatment as will return them to society to lead law- 
abiding lives, this article examines the effects of prison 
population control strategies on prison education pro- 
grams. More specifically, this article examines the 
effects of prison capacity constraints on a prisoner 
education program in the Texas prison system. 

By way of background, che authors describe the 
prison crisis and the various steps state criminal jus- 
tice policymakers took to manage the burgeoning 
prison population. The intended and manifest result 
of the population cap was the early release of thou- 
sands of prisoners. One unintended outcome was a 
rapid downturn in time served in prison and its impact 
upon prisoner education. 

The Windham School System was created to provide 
the opportunity for inmates to acquire academic and 
vocational skills necessary for any adult. The early 
release strategies and the reduction in time served 
severely affected the ability of the Windham School 
System to deliver prison education programs. 

The remainder of the article is devoted to policy 
options. One option would be to extend time served in 
prison so that inmate students could complete the 
course of study, but this would pose major financial 
and material problems. A second option would be sim- 
ply to abolish the prisoner education program, but this 
would have significant social costs and raise serious 
questions about the abandonment of prison treatment 
programs. A final option would be to improve resource 
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management and develop more appropriate perform- 
ance measures for the Windham School System. Also, 
prison and parole authorities could develop new edu- 
cation programs that bridge the prison and free com- 
munity. 

Somehow a balance must be struck between inmate 
population control measures, inmate programming, 
and public safety. There are no easy choices. Nonethe- 
less, by examining the effects of policy on the service 
delivery aspects of prison organizations, we will in- 
crease our knowledge about the role and effectiveness 
of treatment and the obligations of the state toward 
incarcerated offenders. 

“Determinate Sentencing and the High Cost of 
Overblown Rhetoric: The New York Experi- 
ence,” by Pamala L. Griset (October 1994). 

For the better part of the 20th century, sentencing 
systems across the United States were relatively uni- 
form and shared a common set of ideas about the 
purposes of criminal sanctions and provided the foun- 
dation for indeterminate sentencing structure. In the 
late 1960’s, indeterminate models began to lose their 
hold on national sentencing policies and a mad rush 
began toward determinate sentencing. Against this 
backdrop, the author examines the New York experi- 
ence. Using data from the New York State Sentencing 
Guidelines Committee, the article examines the nega- 
tive consequences of casting complex public policies 
and vague generalizations. 

Background information is provided relative to the 
fall of indeterminate sentencing and the rise of the 
determinate model. Suggesting that determinate sen- 
tencing is a flawed model, this article focuses on the 
work of the last blue ribbon commission established to 
create a determinate sentencing model. An historical 
perspective on the committee is provided along with a 
categorization of members’ views. The committee de- 
veloped a two-dimensional matrix with the offense 
along the vertical axis and the prior record along the 
horizontal axis, with the sentence found at the inter- 
section. 

The remainder of the article focuses on the discus- 
sions between members of the committee and de- 
scribes what happened when the contradictions 
inherent in the determinate ideal were scrutinized. 
Three substantive aspects of the committee’s work are 
examined here: discretion and departure policy; good 
time and prison guard power; and the rehabilitatively 
based proposal for sentence review. In the end, the 
committee on sentencing guidelines imploded under 
the weight of strident internal opposition, with its 
final report riven with dissent. Because the members 
clearly could not agree, it was difficult to muster 
support for the committee’s proposals. As a result, 
legislators never acted on the recommendations. 


March 1995 


Finally, if one concedes that both indeterminacy and 
determinacy are grounded on faulty theory and over- 
blown rhetoric, the question then becomes whether | 
one model is preferable operationally. The operational 
benefits of indeterminacy have been well documented. 
Further research is necessary to assess whether deter- 
minate models are equally beneficial. 


CANADIAN JOURNAL OF 
CRIMINOLOGY 


Reviewed by RONALD P. TETU 


“Wife Assault in Community-Resident Offend- 
ers,” by Stephen D. Hart, P. Randall Kropp, 
Ronald Roesch, James Ogloff, and Karen Wit- 
temore (October 1994). The authors surveyed the 
files of a 10 percent random sample of all adult male 
offenders (256 men) on bail, probation, and provincial 
parole in the Fraser Region of British Columbia (an 
ethnically diverse region southeast of Vancouver). 
Data were collected using a standardized form which 
covered demographics, criminal history, and wife as- 
sault history. Their findings, which they believe were 
conservative, showed that about 1 in 5 men had a 
known history of wife assault. 

For this study, the authors defined “wife assault” as 
any actual, attempted, or threatened physical harm 
perpetrated by a man against a woman with whom he 
has, or had, an intimate, sexual relationship. The 
authors did not limit the term “wife” to women who 
are legally and currently married (common-law rela- 
tionships were also considered), nor did they limit it 
to the legal definition of assault under the Criminal 
Code of Canada (threats of harm, destruction of prop- 
erty, and breaking into the woman’s residence were 
also considered). 

The authors believe that their findings support the 
view that wife assault is an important policy issue for 
provincial corrections agencies, and they suggest a 
number of strategies for dealing with this problem. 
Generally, they recommend specialized and/or inten- 
sive community supervision for wife assaulters and 
intense training for probation officers. 

Specifically, they recommended that correction 
agencies consider producing, distributing, and updat- 
ing a catalogue of services for wife assault victims and 
offenders. Secondly, they suggest that correction agen- 
cies consider funding a limited number of treatment 
programs for wife assaulters. Thirdly, they recom- 
mend that correction agencies consider establishing 
an emergency housing fund for “high risk” victims. 
Finally, they recommend that correction agencies con- 
sider developing continuing education workshops for 
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probation officers which could focus on the dynamics 
of wife assault and on the identification and supervi- 
sion of wife assaulters. 

“An Empirically-Based Typology of Male 
Young Offenders,” by D.J. Simourd, R.D. Hoge, 
D.A. Andrews, and A.W. Leschied (October 1994). 
The present study had two objectives. The first goal 
was to extend the earlier work on the psychometric 
properties of the Youth Level of Service Inventory 
(YLSI) with a large sample of male offenders. The 
second goal was to develop a typology of young offend- 
ers based on the YLSI instrument. Both goals repre- 
sented efforts to improve the utility of the YLSI 
instrument for assessing risk/needs in young people. 

The current version of the YLSI contains 112 items 
denoting specific risk variables that are logically 
grouped into 10 subtotals representing different prob- 
lem areas: Delinquent History, Education, Family Fi- 
nances, Family Structure and Functioning, Parent 
Characteristics, Accommodations, Leisure/Recrea- 
tion, Companions, Personality/Social Skills, and Atti- 
tudes/Orientation. This instrument can be completed 
from interview or file review data. 

Two hundred and fifty-six male young offenders with 
a mean age of 15.2 years served as subjects in the 
present study. Sixty-five percent were first-time of- 
fenders and 92 percent, 16 percent, and 13 percent had 
dispositions of probation, open custody, and secure 
custody, respectively. All relevant information was ob- 
tained from case file information. 

The authors concluded that upon review of statisti- 
cal data, the YLSI was found to be psychometrically 
sound and useful in differentiating among offender 
risk levels. Standardized YLSI subscale scores were 
subjected to cluster analysis that revealed a reliable 
and meaningful five-cluster solution. These clusters 
were validated against various offense and clinical 
criterion measures. 

The “Low Risk” type cluster comprised approxi- 
mately 45 percent of the sample and was characterized 
by uniformly depressed YLSI scores and a relatively 
benign criminal conduct. The second cluster was the 
“Generalized High Risk/Need” type which comprised 
approximately 31 percent of the sample and was char- 
acterized by minor elevations on most YLSI subtotals 
with spikes on Attitude, Family, and Delinquent His- 
tory. While not overly violent, this offender has a high 
number of offenses, has the lowest ratings for disposi- 
tion compliance and adjustment, and is the most likely 
to reoffend. 

The third type of young offender, comprising ap- 
proximately 10 percent of the sample, may be consid- 
ered a “Difficulties in the Community” type. This 
profile suggests that this type of individual has per- 
sonality problems, associates with a negative peer 


group, uses leisure time unproductively, and has prob- 
lems in school. In terms of criminal conduct, this type 
has a low number of offenses but is one of the most 
violent and at greatest risk for recidivism. 

The fourth type, “Family and Personal Distress,” 
comprised approximately 7 percent of the sample and 
had a YLSI characterized by primary elevations on 
Family Finances and Personality. Violence was the 
main criminal conduct for this type of offender, al- 
though this type had one of the highest compliance and 
adjustment ratings. 

The final offender type, Disadvan- 
taged,” comprised approximately 5 percent of the sam- 
ple and had a distinct profile pattern characterized by 
marked elevations on Family Finances and Accommo- 
dations subtotals. This type had a high number of 
offenses, low rates of violence, high compliance rat- 
ings, but a high rate of breach of conditions. 

The results from the present study fill a gap in the 
correctional literature and indicate that a valid and 
reliable young offender typology, based on a psycho- 
logically relevant risk/needs instrument, can be devel- 
oped. The authors caution, however, that these 
findings should be regarded as preliminary and re- 
quire further exploration. 


AMERICAN JOURNAL OF 
ORTHOPSYCHIATRY 


Reviewed by CHARLES E. SMITH, M.D. 


“Age and Family Burden Among Parents of 
Offspring with Severe Mental Iliness,” by Judith 
A. Cook, Harriet P. Lefley, Susan A. Pickett, and 
Bertram J. Cohler (July 1994). This timely study 
considers the effects of aging on parents who care for 
adult children with severe mental illness. With the 
advent of deinstitutionalization, a growing number of 
parents have fallen heir to the task of caring for their 
severely mentally ill adult children. At the same time, 
jails and prisons are seeing increasing numbers of 
mentally ill among their residents. This problem has 
been compounded by the fact that the community 
mental health programs which were intended to care 
for the deinstitutionalized patients simply have not 
materialized in sufficient numbers and strength to 
begin to deal with the potential patient load. 

This study of more than 200 parents of adult chil- 
dren with severe mental illness analyzes the relation- 
ships between parental age and various types of 
care-giving burdens. The subjects for the study in- 
cluded both mothers and fathers ranging in age from 
36 to 84 years. The authors concluded that older par- 
ents were more burdened by issues of emotional in- 
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volvement than by family conflict around the child. 
Younger parents tended to be more burdened by trou- 
blesome behaviors on the part of their mentally ill 
child. The parents’ level of education, the parents’ 
ethnicity, and the parents’ level of psychological ad- 
justment were all found to be significant factors in 
their ability to assume responsibility for their child’s 
welfare. Other significant factors in the determination 
of the parents’ ability to deal with their child’s mental 
illness included the length of the child’s illness and the 
developmental stage of the illness. Perhaps the most 
important finding of this study was that the burden of 
care giving does not increase in a simple linear fashion 
as parents and their offspring grow older; rather, some 
types of burdens seem to abate as parents grow older 
while others may intensify with the aging process. 

“Adaptive and Maladaptive Aspects of De- 
pendency: An Integrative Review,” by Robert F. 
Bornstein (October 1994). Most of us tend to value 
autonomy and independence while we look upon de- 
pendency as a shortcoming. Thus, our social control 
mechanisms tend to encourage us to behave in an 
autonomous rather than a dependent manner. The 
author suggests that dependency is not all that sim- 
pie. He postulates that dependency is best conceptu- 
alized as four separate but related components. These 
components include a cognitive one in which the self 
is represented as powerless and ineffectual, a motiva- 
tional component consisting of a marked need for 
guidance and support from others, an affective com- 
ponent that consists of a tendency to become anxious 
or fearful when independent decisionmaking is re- 
quired, and, finally, a behavioral component which 
involves seeking help, approval, and reassurance 
from others. 

Thus, rather than seeing dependency as a flaw or 
deficit in functioning, it can be seen as a positive 
factor in the adaptive process. The author concludes 
that “high levels of independence are associated with 
both positive and negative qualities, so are high levels 
of dependency.” In this respect, he sees dependency as 
“neither all good nor all bad. Rather it can be an asset 
in some situations and a weakness in others.” 


PRETRIAL REPORTER 


Reviewed by GEORGE F. MORIARTY, JR. 


The “Research” section of the October 1994 issue 
commented on a study by the Statistics Division of the 
Administrative Office of the U.S. Courts concerning 
the violation rate of Federal defendants on pretrial 
release. The report, “Defendants Who Avoid Deten- 


March 1995 


tion—A Good Risk?,” is based on data from fiscal year 
1992, October 1991 through September 1992. 

Federal pretrial services and probation officers pre- 
pared reports on 50,198 defendants during the period. 
Over 60 percent (62.4 percent or 31,330) of the defen- 
dants were released pretrial. Of those released, 81 
percent (25,459) were released without Government 
challenge, a motion for detention. The remaining 19 
percent (5,871) were released by a judicial officer de- 
spite such a motion. 

Of particular interest is the failure rate of those 
defendants released over the objection of Government 
prosecutors. It was found that 19.3 percent of these 
defendants violated release conditions. (The violation 
rate for the 25,459 defendants released with the Gov- 
ernment’s acquiescence was 13.3 percent.) The failure 
to appear rate for those released without a motion for 
detention was 2.4 percent and the felony rearrest rate 
was 1.8 percent. Only 46, or .2 percent, were rear- 
rested for a violent felony offense. For those defen- 
dants released despite the detention request, the 
failure to appear rate was 4.1 percent and the felony 
rearrest rate was 2.6 percent. The violent felony rear- 
rest rate for these defendants was .3 percent. 

Based on these findings, the study raises the ques- 
tion of how many of the defendants presently detained 
because the court approved the Government’s deten- 
tion motion (12,218 out of 18,686 detained) could be 
released without posing any significantly greater 
threat to the safety of the community or the integrity 
of the judicial system. While those released over Gov- 
ernment objection were more likely to violate release 
conditions, the author notes that “most defendants 
whom the government feared would flee or pose a 
danger to the community did neither.” 


Findings in a recent U.S. Department of the Interior 
report on several Native American reservation jails is 
also covered in the October issue. Eleven jails, five 
tribal and seven Bureau of Indian Affairs (BLA) owned, 
were inspected in Arizona, New Mexico, and South 
Dakota. The audit reported overcrowding in most of 
the detention facilities. This has led to the imposition 
of suspended sentences, to a delay in the issuance of 
warrants, and to the scheduling of arraignments 7 
days a week. Six of the seven BIA-owned facilities were 
found to be in need of immediate repairs costing $1.2 
million. Health and safety problems were widespread. 

Of major concern is the lack of adequate alcohol 
treatment programs in these facilities. Only one had 
such a program. Five of the 11 had detoxification 
centers. At the same time, the overwhelming majority 
of inmates were in these jails for alcohol-related rea- 
sons. (A previous Department of Health and Human 
Services report of the Navaho Nation’s detention fa- 
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cilities found that 95 to 99 percent of all individuals 
were incarcerated because of alcoholism and alcohol 
abuse problems.) An Interior Department official 
notes: “With the general lack of community programs 


on reservations, such as mental health, emergency 
shelter care, social detoxification and homeless shel- 
ters, the Indian jail has filled the void.” 


. 
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AFuture for Troubled Youths 


Hungry Ghosts: One Woman’s Mission to Change 
Their World. By Mary Taylor Previte. Grand Rapids, 
MI: Zondervan Publishing House, 1994. Pp. 271. $17. 


Ifyou read only one book about troubled youths, read 
Hungry Ghosts. If there is a work that more clearly 
expresses the hope of juvenile detention and the chil- 
dren it serves, I am unaware of it. This is mandatory 
reading for those who believe in a future for troubled 
youths and a compelling response to the cynics. 

For decades, juvenile correctional institutions have 
been misunderstood, in large part, because there are 
very few good references or descriptions of them. Simi- 
larly, juvenile justice has been chastised and criticized 
as ineffective, in large part, because it has not articu- 
lated its successes. Insiders have allowed those out- 
side the field to describe and define juvenile detention 
largely on secondary source information and ideology. 
Those most directly involved in working with Amer- 
ica’s troubled youths have not stated the case for 
juvenile justice and juvenile detention effectively. That 
is no longer true. Hungry Ghosts is a powerfully elo- 
quent statement of juvenile detention and juvenile 
justice; it is based entirely on firsthand experience; 
and it provides the best available insights into juvenile 
detention. 

Hungry Ghosts is hardly a traditional text about 
juvenile detention or juvenile justice. Mary Previte 
opens her story with her first weekend on the job—a 
suburban homemaker summoned on a Saturday night 
to the “snake-pit” of a youth center to put down a riot 
in a floor-length hostess dress. What follows is a step- 
by-step transformation of the center into a model 
program that attracis visitors from around the coun- 
try. 

It’s difficult to categorize this book. For example, it 
is autobiographical in that it tells of the faith journey 
of Mary Taylor Previte and her ministry to juvenile 
offenders at the Camden County Youth Center, a pub- 
licly operated juvenile detention facility in Camden, 
New Jersey. On the other hand, the book is primary 
source information about the problems facing juvenile 
offenders, at-risk and troubled youths, and the people 
who work with them. These real stories are supported 
by limited but judicious reference to research and 
empirical studies. However, the strength of the book 
is its qualitative and anecdotal nature. 


Vol. 58, No. 1 


Your Bookshelf on Review 


Hungry Ghosts does not spell out recipes or prescrip- 
tions. Through a compelling narrative, it points to the 
principles that power a successful juvenile institution. 
As much as anything available today, this book ad- 
dresses how to run an institution effectively. Through 
her story of the reclamation of the Camden County 
Youth Center, Mary Previte defines and discusses the 
importance of such critical elements as: the power of 
the relationship between staff and residents, the 
power of listening, the components of “the institu- 
tional code” (order, structure, and discipline), the 
power attached to showing youths respect, the priority 
of safety as the foundation of institutional manage- 
ment and its relation to control, and the need for rules 
that serve as the institution’s way of telling troubled 
youths that staff care. 

The chapter entitled “Officers” is the best discussion 
available about the characteristics and qualities of 
effective child care workers. With her narrative, Pre- 
vite describes the attitudes and abilities that admini- 
stration should look for when recruiting adults to work 
with juvenile offenders. This chapter should be man- 
datory reading for anyone who works with troubled 
youth in an institutional setting. 

Previte’s approach is balanced. Even though hope is 
the overriding theme of the book, not everything about 
juvenile detention is cheery and happy. Work with 
troubled youth can exact a heavy toll on even the best 
of people. The chapter “Tangled Hearts” is a poignant 
statement about the costs of caring deeply for children 
who are prone to make poor choices and to disappoint. 
The pain in these pages—and the pain expressed by 
the youths throughout the book—will bring to tears 
even the harshest critics of juvenile justice. But be- 
yond tears of sorrow, the reader will be gratified by the 
abundance of evidence Previte presents: There are 
many, many wonderful and caring adults who will- 
ingly give of themselves to help troubled youths. 

Through the eyes of children, the reader under- 
stands the authenticity of Hungry Ghosts and its mes- 
sage. These are the most damaged youths from 
horrible urban settings who are describing in painful 
detail real experiences of murder, rape, violence, pros- 
titution, mayhem, drug sales, drug use, gangs, gang 
violence, and weapons. The raw power of these ac- 
counts dispels any notions that Mary Previte is some 
do-gooder from the local church women’s group who 
has a wildly naive perspective on the type of youths 
currently involved in the juvenile justice system. The 


YOUR BOOKSHELF ON REVIEW 


realism of her book also dispels one of the “great 
truths” held by juvenile justice practitioners: “That 
can’t possibly work here, our kids are different.” 

From the experiences of these children, Previte ex- 
tracts four fundamental messages from juvenile of- 
fenders that serve as the cornerstones for program 
development and staff development. They mark a bold 
and bright line between adult and juvenile offenders. 
Previte saves these messages until the end of the book 
so that their simplicity and beauty are maintained 
within the context of the preceding pages. 

The beauty of the book is Previte’s ability to say 
those things that are not easily articulated. Success in 
working with troubled youths is an art, not a science. 
All the standards in the world are meaningless if 
leaders do not have the right attitudes and abilities to 
make programs work. Juvenile detention is a paradox, 
and, in Hungry Ghosts, Previte provides the best les- 
son to date on how to understand and manage the 
paradox. An added bonus is her straightforward exam- 
ple of how to integrate spirituality into public service 
without compromising either. 

Whether Democrat or Republican, ‘conservative or 
liberal, Previte teaches fundamental “truths” about 
relationships between adults and children, about es- 
sential ways to correct these relationships, about how 
to strengthen consequences so that they make youths 
more responsible, and about how to model these ideas 
so that youths learn more quickly. 

The book is not without minor problems. The first is 
its identity: Is it a book about juvenile detention or is 
it a story of personal faith and spiritual growth? Pre- 
vite comes from a long line of Free Methodist ministers 
and missionaries, and she spent part of her childhood 
in a Japanese concentration camp in China during 
World War II. The Christian faith is a substantial part 
of her story. She uses her faith to overcome significant 
adversities, and she applies these lessons of faith to 
her work with young people. Her faith journey is an 
inspirational and compelling story. Still, there may be 
some readers who prefer that she outlines the princi- 
ples of competent and compassionate juvenile deten- 
tion management without the overtly spiritual 
perspective. Conversely, others hold the spiritual di- 
mension as the strength of the book. 

Second, the book does not flow chronologically. Pre- 
vite employs a journalistic style of broken or partial 
sentences with thoughts grouped together themati- 
cally to help make a point. Each chapter moves from 
one issue to another in the development of programs 
and staff at the Camden County Youth Center, as 
opposed to moving the reader through the various time 
periods sequentially. Some readers may find the de- 
scriptions of the people, places, and events too colorful, 
but the richness of her descriptions puts the realities 


of juvenile detention in. even starker perspectives. 
These literary factors serve to hide the principles of 
juvenile detention, and readers should be forewarned 
that Hungry Ghosts is not a textbook on juvenile 
detention. It is a statement of values, of hope, of faith, 
and of love, and the reader experiences these more 
fully because of Previte’s literary style. 

Hungry Ghosts leaves a reader with a sense of peace- 
ful reassurance. Here is tangible cause for hope. As the 
late Professor Earnest Shelley observed, “In the last 
analysis, the trouble with juvenile offenders stems 
from problems in their interpersonal relations; and 
these problems can only be resolved through relation- 
ships with people.” The types of people that Shelley 
claims are the salvation for troubled youths are re- 
vealed through the descriptions of the caring adults in 
Hungry Ghosts. 


Albion, Michigan 


Davip W. RousH 


We’ve Met the Criminals, and 
They’re Us! 


Everybody Does It! Crime by the Public. By Thomas 
Gabor. Toronto, Canada: University of Toronto Press, 
1994. Pp. 378. $60 (cloth); $24 (paper). 


How many of us react with surprise or even incredu- 
lity when we’re enticed by a sign at a fair to enter a 
booth and confront the “most dangerous animal on the 
planet” to find ourselves staring at a mirror? As we 
enter the booth we conjure up all sorts of species but 
usually not the human kind. Surely, our first thought 
was finding a creature that has (or is perceived to 
have) a proclivity for ferocious or deadly behavior, such 
as a komodo dragon lizard, bengal tiger, or gorilla in a 
cage, or a venomous snake, tarantula, or scorpion in a 
glass enclosure, or a piranha in an aquarium. The book 
may arouse similar emotions in readers who hold 
narrow definitions of crime and criminality. As the title 
indicates, the author believes that Everybody Does It. 
“This book is about all of us,” states the author (p. xv). 
Unlike the prevalent view of crime as confined to an 
identifiable class of criminals, the author contends 
that 

Criminality is most accurately viewed as a matter of degree, 

rather than as an attribute that we either possess or lack. The 

polarities of good and evil and criminal and noncriminal are 
subscribed to by those who take the position . . . that criminals 


constitute a marginal group of maladjusted or plain “wicked 
individuals” very distinct from the rest of the population. (p. xiii) 


The prevalent view of “crime” is almost exclusively 
that of street crimes—assaults, burglaries, homicides, 
thefts—and drug offenses, for which, we are told by 
criminal justice officials and social scientists, a rela- 
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tively small group of “criminals” is responsible. It is this 
definition of crime that recent polls show is the number 
one concern of the American public. Politicians campaign 
to get tough on these crimes, and virtually every day 
incidents of these crimes are reported in the media. 
Official statistics depict trends in these crimes. Given 
these circumstances it is easy to perceive why we bifur- 
cate society into “them and us,” those who commit crimes 
and the remainder who abide by the laws. The author, 
however, points out that this genre of crime represents 
a very small fraction of all criminal acts. He also takes 
exception to “the division of humanity into criminal and 
noncriminal camps” believing this view of criminality to 
“have self-righteous overtones . . . [and carrying] with it 
the tenuous assumption that human behavior is invari- 
ant over time and across different circumstances” (p. 
xiii). 

The underlying proposition of the book is that no one 
is immune from criminal behavior, although only a few 
commit the extreme sorts of acts usually associated with 
the term crime. Criminality is a matter of degree, and 
peoples’ commitment to criminal behavior lies across a 
wide spectrum. The focus of the book is crime by “ordi- 
nary” people, those who stand at the mirror with a 
surprised look on their faces! The book is divided into 
four parts and peppered throughout with case studies. 

Part 1 provides the context for the focus of the book, 
the documentation and explanation for the wide- 
spread public involvement in criminality. The author 
points out that stereotyping criminality is a prevalent 
psychological device to cope with our own misconduct 
(p. 50). Instead of using official statistics on crime, 
which by all accounts greatly underestimate the inci- 
dence and prevalence of criminal activity, the author 
cites several studies, actually field experiments, of 
dishonest behavior. “Most crimes, after all, are those 
involving some form of dishonesty or deception (e.g., 
theft and fraud,” (p. 57)) according to the author, and 
“with few exceptions, they [experiments] tend to show 
that ordinary people are only too willing to succumb 
to temptation when opportunities to make a quick 
monetary gain present themselves” (p. 60). The author 
also adheres to the “J-Curve” hypothesis of conformity, 
which states that with respect to a given law it is not 
a matter of conformity or deviance but rather the 
degree of conformity. “The more extreme the deviation 
from the rule, the fewer the people who will participate 
in it” (p. 69). And to complicate matters, laws are not 
absolute, they change (e.g., decriminalization of some 
acts and criminalization of others) or may have legally 
acceptable defenses, even homicide, such as self- 
defense or insanity. “This relativity of social norms not 
only blurs the picture in terms of identifying what is 
deviant but also makes it easier to justify illegal and 
dishonest behavior,” the author observes (p. 70). 
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Part 2 focuses on the crimes committed by ordinary 
or “law-abiding” citizens. To the usual categories of 
property crimes, defined as the “unlawful acquisition 
of another’s property through theft or deception” (p. 
73), the author adds employee pilferage (including 
theft of time as well as actual goods), thefts by hotel 
guests, book thefts at public libraries, even theft of 
grocery shopping carts, cheating on taxes, medicaid 
fraud, and given that the author is Canadian, smug- 
gling U.S. goods through Canadian customs, all 
amounting to property losses in the millions, if not 
billions of dollars. The legal profession is also cited as 
having “its own share of ‘rip-offs’ by individual practi- 
tioners,” but more damning, as “foster[ing] behavior in 
general that deviates considerably from the ideal... . 
[Plartly because the practice of law is, first and fore- 
most, a business, the higher ideals of justice and 
human rights take a backseat to the interests of the 
practitioners themselves” (p. 97). Other categories of 
crime, violent and sex crimes, which the author points 
out many perceive to be committed by deranged 
strangers, are actually more prevalent among friends 
and family members. The extent of spousal abuse and 
domestic violence is only recently becoming more 
documented. In his litany of crimes committed by 
“ordinary” people, the author devotes distinct chapters 
to corporate crime (including not only embezzlement 
and high finance fraud a la Ivan Boesky, but auto-repair 
fraud, “bait-and-switch” advertising, and various 
other consumer scams), crimes by public figures, in- 
cluding criminal justice officials, and other crimes 
such as substance abuse, computer-related crimes, 
and organized crime. 

Part 3 provides explanations for public transgres- 
sions. Here the second meaning of the book’s title is 
revealed. “Everybody does it” is a rationalization, jus- 
tification, or excuse for criminal behavior. The author 
finds little difference between the rationalizations of 
convicted criminals and those of other people. Both 
groups—e.g., convicted criminals and traffic violators 
—deny responsibility for their acts (“They made me do 
it” and “My speedometer’s not working—I didn’t know 
I was going that fast”), both deny that any injury was 
incurred by their acts (“They're a big outfit; theyll 
never miss it” and “Do cops not have anything better 
to do, like go out and catch real criminals”), both blame 
the victim (“That dope left his door unlocked; I was 
simply going to teach him to be more careful in the 
future” and “The guy was all over the road. I had to 
swerve a number of times before I hit him”) (p. 171). 
Another explanation for crime, the author describes as 
opportunistic. These crimes are committed when the 
opportunity presents itself, such as removing objects 
from a place of employment or looting during a civil 
disturbance. 


: 
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With regard to the issue of the cause of criminality, 
the author approaches it by asking two questions: 
“What accounts for the near universality of lawbreak- 
ing?” (p. 212) and “why are some people more deeply 
involved in criminal or antisocial behavior than oth- 
ers?” (p. 213). The answer to the first, according to the 
author, is that criminality is a goal-oriented behavior. 
The author argues that “people stray from a law-abiding 
path, on occasion at least, because they feel that it is 
in their interest to do so, that certain desired results 
will be achieved” (p. 249). He adds that various factors, 
such as social circumstances and situations, may in- 
fluence decisions to commit or not commit a crime. 
The author proposes a predictive theory for the preva- 
lence of different crimes in society. According to the 
theory, for a crime to occur, four conditions must be 
met: 


(1) the offence must meet some need or goal sought by the 
perpetrator; (2) an opportunity to commit that offence must exist, 
along with an acceptable level of risk; (3) the individual in 
question must possess the requisite skills to commit the offence; 
and (4) the individuals’ proclivities and attitudes, at the time of 
the offence, must be favorable to its commission. (p. 253) 


The author applies the theory to seven crime cate- 
gories—tax evasion, employee pilferage, auto-repair 
fraud, shoplifting, spousal assault, murder, and com- 
puter crime—to predict their prevalence. The esti- 
mates, the author admits, are “fairly rough.” For 
example, a “high” prevalence crime such as employee 
pilferage scores high on opportunity and favorable 
attitudes, moderate on need, and low on skills. A low 
prevalence crime such as murder, by contrast, scores 
low on need, opportunity, and favorable attitude, and 
moderate on skills (p. 276). 


In a chapter that bears the interesting title of “The 
Rich Get Richer and the Poor Get Prison: Why Most 
‘Respectable’ Lawbreakers Avoid Prosecution,” the 
author discusses the selectivity of prosecution and 
punishment. Acknowledging that filtering criminal 
cases is a necessity (p. 288), the author explains how 
people who fit the stereotype of criminal are more 
likely to proceed through the various filtering stages, 
namely report of crime, arrest, charge filing, prosecu- 
tion, conviction, and sentencing. Certain crimes go 
largely unreported, such as employee theft or child 
abuse. Certain people are more likely to be arrested 
and charged, such as young black males. Persons with 
economic means are less likely to be convicted and 
sentenced (e.g., those who can afford bail and who can 
retain private counsel). 

How widespread criminality is dealt with is the 
subject of the final chapter. “It would be ludicrous to 
suggest that offences as different as tax evasion, mass 
murder, and computer crimes can be dealt with 
through identical measures,” the author states (p. 
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310). Clearly, different measures must be taken to 
prevent each category of crime. To do so, the author 
says that the prevalence or involvement in a given 
category of crime must be first established by applying 
the four conditions for crime—need, opportunity, 
skills, and attitudes. To most effectively prevent tax 
evasion, for example, attitudes favorable to it must be 
overcome, whereas to prevent robbery, limiting oppor- 
tunities may be the most effective measure. Besides 
these specific preventive measures, the author also 
offers some general recommendations for dealing with 
crime: combating social inequality to reduce the gap 
between the rich and the poor; fostering a sense of 
community without stifling individual rights; counter- 
ing the adverse effects of urbanization and mobility; 
changing attitudes conducive to violence and other 
unlawful acts; and investing in families. 

The author concludes with the observation that it is 
hypocritical that 
While most people resort to the justification “Everybody does it” 
to excuse their own behavior, they take a very different stance 
towards crime in general terms. The public tends to take a hard 
line towards crime and regards only a fraction of the population 
as criminals. When their own behavior is in question, however, 


Yes Pogo, we’ve met the criminals, and they’re us! 


Washington, DC JOLANTA JUSZKIEWICZ 


Perspectives on Prison Violence 


Prison Violence in America (2nd edition). By Michael 
C. Braswell, Reid H. Montgomery, Jr., and Lucien X. 
Lombardo. Cincinnati, OH: Anderson Publishing 
Company, 1994. Pp. 426. $27.95. 


Many of us who have worked inside high security 
prisons liken institution violence to a volcano. There 
is no predicting when it will erupt, how long it will last, 
or the amount of damage it will do. 

Prison Violence in America provides comprehensive 
perspectives on prison violence from the academic 
arena, the judicial system, institution staff, and pris- 
oners. In their introduction, after listing recurrent 
examples of violence in American communities, the 
authors state: 

If these themes are finding their expression in increased levels of 

violent conflict in the free community, can it be long before we 

once again find them expressed in the prison environment, the 
most purposefully repressive of American social institutions? If 
we are to be spared the sight of these overcrowded and under- 
staffed monuments to American society's “best intentions” and 

“worst practices” exploding into new Attica and New Mexico State 

Prison riots, we must begin to face more directly and explore 

creatively the nature and meaning of violence in prisons. 


25 
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Directly facing these issues is precisely what the 
authors do with this collection of 23 historical and 
contemporary readings. The book is divided into four 
sections. 

The first section is entitled “Reflections on the Ex- 
perience of Prison Violence.” Of special interest are the 
opinions of San Quentin inmate George Jackson. In 
“Letter to Fay,” Jackson writes his view of prison staff 
during the “riot season” of 1967: 

The new pigs usually have to serve a period on the goon squad 

before they fall into their regular role on the animal farm. They 

are always anxious to try their new skills—‘to see if it really 
works”—we were always forced to do something to slow them 
down, to demonstrate that violence was a two-edge sword. This 


must be done at least once every year, or we would all be as punchy 
and fractured as a Thai Boxer before our time was up. 


Also noteworthy is Peter Scharf’s depiction of the 
malaise within prisons in “Empty Bars: Violence and 
the Crisis of Meaning in Prison.” The same factors that 
contributed to institutional debility in 1983 are still 
present today. Examples cited are prison overcrowd- 
ing, reduction of inmate programs, an almost complete 
divorce of interaction between professional correc- 
tional and academic disciplines, and a lack of consen- 
sus as to a rational correctional purpose. 

Section 2 covers “Interpersonal Violence.” Mark 
Fleisher’s “Scenes of Violence” is a piercing description 
and analysis of inmate violence within the United 
States Penitentiary at Lompoc, California. Fleisher’s 
unique perspective as a staff participant observer 
makes for fascinating reading. He poignantly de- 
scribes the cool professionalism of staff at scenes of 
violence: 

I found that whatever the degree of an inmate’s injuries (from 
cuts to fatal stabbings), staffers’ reactions are fundamentally the 
same: faces are exemplars of dispassionate concern, expression- 
less with eyes open wide; they efficiently assist injured inmates; 
they effectively manage inmates who are hanging around, watch- 
ing. They never panic, raise their voices, or lose control. 

The theme “Collective Violence and Prison Riots” is 
explored in section 3. In “American Prison Riots: 1774- 
1991,” Reid H. Montgomery, Jr., provides an indepth 
historical perspective on institutional insurrection. 
Montgomery provides a comprehensive overview of 
those theories that attempt to explain riot behavior 
and offers sound strategies that may help to prevent 
their occurrence. 

“An ‘Orgy of Brutality’ at Attica and the Killing 
Ground’ at Santa Fe: AComparison of Prison Riots” by 
Sue Mahan is a fascinating analysis that contrasts 
these two notorious riots. Both revolts received exten- 
sive media coverage, which focused on prison condi- 
tions. I was struck by Mahan’s statement about the 
amount of damage done to the Santa Fe prison: “The 
directly attributable cost of the event reached almost 
exactly $1 million an hour; the riot lasted 36 hours.” 
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There is an important message in her concluding 
paragraph: “The highest priority in prison reform 
must be given to changing those structures in prison 
which so alienate and isolate prisoners that they cease 
to be considered as humans.” 

The final section, “Doing Something About Prison 
Violence,” focuses on an assortment of strategies to 
deal with the causes of prison violence. 

Of special interest to criminology students is “The 
Faces of Corrections: Selected Case Studies” by Michael 
C. Braswell, Tyler Fletcher, and Larry Miller. The five 
scenarios superbly demonstrate the conflicting per- 
spectives endemic within the criminal justice profes- 
sion. 

Prison Violence in America is essential reading for 
anyone contemplating a career in the prison business. 
For those of us already in the profession, the book 
serves as a reminder of the strength and ferocity of a 
volcano. 


Aurora, Colorado JOEL GOODMAN 


Ineffective and Brutal Prisons 


Benevolent Repression: Social Control and the 
American Reformatory-Prison Movement. By Alexan- 
der W. Pisciotta. New York: New York University 
Press, 1994. Pp. 197. $35. 


The history of incarceration is frequently ignored, 
glorified, or simply misinterpreted. Pisciotta, a histo- 
rian teaching in the Department of Criminal Justice 
and Social Work at Kutztown University in Pennsyl- 
vania, suggests that history doesn’t necessarily pro- 
vide a blueprint for contemporary actions, but it does 
nevertheless offer lessons that can improve our under- 
standing of what we do and why it works or does not 
work. 

Except for unpublished doctoral dissertations by 
Nicole Hahn Rafter and Elliott Currie, criminologists 
better known for their studies on women’s prisons and 
U.S. crime and drug policies, the adult reformatory 
movement has received little attention. Benevolent 
Repression is, as far as I know, the first book-length 
study of this important correctional reform. “The fail- 
ure of historians to examine critically the adult refor- 
matory movement leaves a significant gap in our 
understanding of the history of American corrections 
and social control,” Pisciotta observes. “More impor- 
tant, it distorts our understanding of the historical 
roots of current criminal justice system policies, prac- 
tices, and debates.” 

The Elmira Reformatory opened in 1876 in upstate 
New York and shortly other reformatories were func- 
tioning in Massachusetts, Indiana, and Michigan. By 


1920, reformatories were operating in 20 states. The 
Elmira Reformatory and its first superintendent, Ze- 
bulon Brockway, have been treated kindly by prison 
historians. Indeed, the Elmira model was widely rep- 
licated nationally and internationally and Brockway 
has been enshrined as a leading prison reformer. As 
Pisciotta adeptly shows, however, the Elmira model 
changed significantly over time and other states often 
established different models of their own. Moreover, 
Pisciotta challenges Brockway’s management of 
Elmira, especially his routine and often extreme use 
of corporal punishment. 

The central focus of this volume is the Elmira Refor- 
matory. Pisciotta uses official prison reports, legisla- 
tive transcripts, newspaper accounts, and other 
historical sources to describe what Elmira was in- 
tended to dc, how it actually operated, and what its 
influence was. Especially important is Pisciotta’s ref- 
erence to accounts by prisoners of their treatment by 
Brockway and other officials. Brockway was investi- 
gated several times for his treatment of prisoners. In 
intake interviews, which he conducted personally, 
Brockway often applied corporal punishment. These 
investigations did not directly lead to removal, but 
eventually he resigned in advance of the emergence of 
eugenic science as a guiding principle in reformatory 
management. 

Pisciotta also gives careful attention to reformato- 
ries developed in Massachusetts, Indiana, and Michi- 
gan. Ten reformatories were in operation across the 
U.S. by 1900. These institutions both replicated and 
diverted from the Elmira model. “Three versions of 
scientific criminology emerged as legislators and re- 
formatory keepers modified the new penology to re- 
flect and serve state-specific needs and interests,” 
Pisciotta concludes. “America’s new adult reformato- 
ries failed to socialize their charges and mold obedient 
citizen-workers.” 

Pisciotta next turns his attention to reformatories 
established between 1900 and 1920. Again, he makes 
excellent use of state historical records and reports to 
flesh out descriptions, generally briefer than those 
given for the New York, Massachusetts, Indiana, and 
Michigan institutions, of reformatories in Minnesota, 
Connecticut, Pennsylvania, Colorado, Illinois, Iowa, 
and other states. Pisciotta concludes that 

The adult reformatory movement had, indeed, triggered a para- 

digmatic revolution which transformed the American criminal 

justice system. However, the myriad approaches to reform which 

developed between 1900 and 1920 left the movement without a 

common identity and prescription for America’s ongoing crisis in 

crime and social disorder. By 1920, the adult reformatory move- 
ment self-destructed; with it went America’s faith in the rehabili- 
tative ideal. 

Benevolent Repression unearths new terrain for 
prison historians to explore. Pisciotta convincingly 
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unmasks brutal between popular im- 
ages and the coat of 19th- and early 20th-century 
penal reforms. Pisciotta also provides some historical 
dimension to disenchantment with rehabilitative pro- 
gramming. As such, this volume is valuable reading 
for anyone working in the field. By establishing links 
between individual officials and specific shifts in prac- 
might play in reforming contemporary corrections. 
However, an inherent limitation of this important 
study is that Pisciotta’s focus on reformatories and 
their leading advocates neglects the role and influence 
of not only critics but also larger social, economic, and 
political forces. Wisely, the author does not exaggerate 
the intent of his effort. I hope others will pursue the 
leads he provides in this groundbreaking report. 


Hillsdale, New York Russ IMMARIGEON 


Lifting the Rock 


Busting the Mob: United States v. Cosa Nostra. By 
James B. Jacobs with Christopher Panarella and Jay 
Worthington. New York: New York University Press, 
1994. Pp. 276. $29.95. 


When I was a child growing up in central Texas, one 
of the activities I engaged in with my companions— 
much to the chagrin of our parents—-was studying ant 
beds. We were fascinated with the inner workings of 
these industrious communities, and we spent many 
hours seeking them out in open fields and under rocks 
and, once we found them, examining the roles and 
duties of their inhabitants. The authers of Busting the 
Mob: United States v. Cosa Nostra have engaged in a 
similar activity, and they have successfully lifted the 
rock to allow the reader to see the inner workings of 
an equally industrious but corrupt community— 
organized crime. In addition, they have provided an 
engrossing account of the Government's efforts to 
prosecute persons involved in sophisticated criminal 
enterprises. 

The primary author of this enlightening book is 
James B. Jacobs, professor of law and director of the 
Center for Research in Crime and Justice at New York 
University, who has written a number of books of interest 
on criminal justice issues. His efforts include Stateville: 
The Penitentiary in Mass Society, Drunk Driving: An 
American Dilemma, and Corruption and 
in the New York City Construction Industry. Assisting 
him are Christopher Panarella and Jay Worthington, 
both fellows at the Center for Research in Crime and 
Justice at New York University. 

In the book’s first part, the authors provide a brief 
historical overview of the Federal Government's interest 
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in organized crime and discuss in detail the United 
States Department of Justice’s strategy to combat 
Cosa Nostra—a strategy that has evolved from a piece- 
meal and ineffective effort during J. Edgar Hoover’s 
reign as director of the Federal Bureau of Investiga- 
tion to a highly successful effort that used electronic 
surveillance technology, employed the Racketeer In- 
fluenced and Corrupt Organizations (RICO) Act, en- 
couraged the defection of organized crime family 
members with the promise of protection, and pro- 
moted a cooperative relationship with other law en- 
forcement agencies. 

In part 2, Jacobs and his associates describe five 
significant cases brought by the Government against 
organized crime. In the first of these cases, filed in 
1982 and styled United States v. Local 560 of the 
International Brotherhood of Teamsters (IBT), the 
Government used a civil RICO action to free a New 
Jersey labor union from the’ influence of the mob. 
United States v. Salerno, tried in 1986, involved a 
multicount indictment in which it was alleged that the 
bosses of Cosa Nostra crime families in New York, 
along with several subordinates, operated as a govern- 
ing board and court, commonly referred to as the 
“commission.” In this case the Government success- 
fully prosecuted the defendants by proving that they 
participated in a criminal enterprise and that they 
engaged in a pattern of racketeering activity. The third 
case, United States v. Badalamenti, charged 35 defen- 
dants in a multicount indictment with drug trafficking 
and money iaundering. Tried between October 1985 
and February 1987, this case demonstrated the Gov- 
ernment’s extraordinary investigative efforts and 
highlighted the cooperation of American and foreign 
law enforcement agencies. In United States v. Interna- 
tional Brotherhood of Teamsters, filed in June 1988 as 
a civil RICO suit and settled in March 1989, the 
Government charged that members of Cosa Nostra 
and the Teamsters’ executive board were managing 
the country’s largest union as a racketeering enter- 
prise. As part of the settlement, the Teamsters agreed 
to a three-person trusteeship appointed by the court 
to oversee union operations. The book’s final case, 
United States v. Gotti, describes the Government’s 
efforts to convict the boss of the Gambino crime family 
of racketeering activities. 

To enhance the presentation of these five cases, the 
authors have included several appendices, which con- 
tain the texts of indictments, opinions, testimony of 
witnesses, depositions, statements by prosecutors, 
and other court documents. Their inclusion gives the 
reader a more comprehensive picture of the Govern- 
ment’s efforts and the activities of Cosa Nostra. 

The third part of this volume provides a bibliography 
on organized crime since 1980. Included in the bibli- 
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ography are lists of Organized Crime Strike Force 
cases, articles, books, and government hearings and 
reports. 

While this is an excellent book, it is not without some 
minor flaws. The text has several typographical er- 
rors. In addition, while this volume is easy to read, 
some of the information could be more effectively 
communicated through the use of graphs and flow- 
charts. 

Early in Busting the Mob: United States v. Cosa 
Nostra, the authors establish the book’s purpose when 
they write: 

The goal of this book is to begin the herculean task of document- 

ing, explaining, and critiquing this recent history so that it will 

be available to this and future generations of students, scholars, 
and members of the public who are interested in organized crime 
in American society. 
They have, by all accounts, been successful in achiev- 
ing that goal. 


DAN RICHARD BETO 


Huntsville, Texas 


High Hopes: Now Strong Doubts 


Victims Still: The Political Manipulation of Crime 
Victims. By Robert Elias. Newbury Park, CA: Sage 
Publications, 1993. Pp. 177. $16.95. 


In the past decade and a half, society has tried 
something new to combat crime. It has highlighted the 
plight of victims of crime. Focus has shifted from the 
crime and the criminal to victimization and the victim. 

Victims have been the subject of extensive new leg- 
islation that addresses victims’ needs, rights, and 
services. We must help victims more; we must make 
them central again to law enforcement and criminal 
justice. It is difficult to answer specifically the many 
questions which legislation has produced. However, 
rather than offering real improvements, most victim 
policies still leave people victimized by crime, criminal 
justice, and the political process. Elias states that 
victims are still manipulated after all these years. 

This book examines how victims have been politi- 
cally manipulated and what might be done to develop 
a more substantive and independent victims’ move- 
ment. First Elias reviews how officials define the 
crime problem. Next he examines the extensive new 
legislation that has emerged for victims, providing an 
array of apparent new rights and services. He believes 
that these gains are far more apparent than real. He 
also believes that officials’ wars against crime (such as 
against drugs) not only fail to reduce crime but also 
create significant new victimizations instead. 

Next Elias contrasts the war strategy against crime 
with a peace strategy. He looks at the public’s common 


understanding of the nature and causes of crime. 
Because, he states, mainstream crime policy has re- 
peatedly failed, why do we not know more about the 
failures? 

According to the author, most people will hate this 
book. Elias is critical of conservatives and liberals 
alike, and of criminal justice personnel. However, it is 
apparent that he spent much time and effort in pro- 
ducing the text of this book. I hope it will be of help to 
the “victims.” 


Frankfort, Kentucky J.E. BAKER 


Reports Received 


Adult Supervision Restructuring: A Model for Re- 
engineering City Government. New York City Depart- 
ment of Probation, March 1, 1994. Pp. 41. The report 
describes how, as part of New York City’s plan to 
streamline and downsize local government, the De- 
partment of Probation initiated the Adult Supervision 
Restructuring Project. The project sought to reduce 
probationer recidivism by focusing primary supervi- 
sory attention on high-risk, violent offenders and by 
employing recent advances in information and kiosk 
(automated reporting facility) technology to monitor 
the activities of low-risk offenders. 


Breaking the Cycle: Predicting and Preventing 
Crime (Research Report). National Institute of Jus- 
tice, Office of Justice Programs, U.S. Department of 
Justice, Washington, DC, 1994. Pp. 66. The Project on 
Human Development in Chicago Neighborhoods—a 
joint effort of the Harvard School of Public Health, the 
John D. and Catherine T. MacArthur Foundation, and 
the National Institute of Justice—is tracing how 
criminal behavior develops from birth to age 32 and 
identifying potential interventions. The research re- 
port offers information from the proceedings of a series 
of workshops which was convened as part of the pro- 
ject. Topics addressed include the role of the commu- 
nity, family structure and ethnicity, gender, and 
traumatic stress. 


Defensible Space: Deterring Crime and Building 
Community. Department of Housing and Urban De- 
velopment, Washington, DC, January 1995. Pp. 30. The 
booklet presents the second in a series of essays by Henry 
G. Cisneros, Secretary of Housing and Urban Develop- 
ment, on “issues . . . particularly important to the future 
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of our Nation.” It focuses on the concept of “defensible 
space,” which purports that the physical design of 


Gang Suppression and Intervention: Mod- 
els (Research Summary). Office of Juvenile Justice and 


Delinquency Prevention, Office of Justice Programs, 


US. Department of Justice, Washington, DC, October 
1994. Pp. 26. Dr. Irving Spergel and his colleagues at the 
University of Chicago conducted the first comprehensive 
national survey of organized agency and community 
group responses to gang >roblems in the United States. 
They developed a gang prevention and intervention 
model based on their national assessment. The research 
summary presents the components of the model. 


Multisite Evaluation of Shock Incarceration. National 
Institute of Justice, Office of Justice Programs, U.S. 
Department of Justice, Washington, DC, November 
1994. Pp. 45. The report describes the results of an 
evaluation of the efficacy of shock incarceration pro- 
(1) Are shock incarceration programs successiul in ful- 
filling stated program goals? and (2) What particular 
components of shock incarceration programs lead to 
success or failure in fulfilling program goals? 


Books Received 


Crime. Edited by James Q. Wilson and Joan Peter- 
silia. San Francisco, CA: ICS Press, 1995. Pp. 650. 
$69.95 (cloth); $34.95 (paper). 


Democracy and Social Injustice: Law, Politics, and 
Philosophy. By Thomas W. Simon. Lanham, MD: Uni- 
versity Press of America, 1995. Pp. 341. $24.95. 


Family, Justice, and Delinquency. By Brenda Geiger 
and Michael Fischer. Westport, CT: Greenwood Press, 
1995. Pp. 143. $49.95. 


Harm in American Penology: Offenders, Victims, 
and Their Communities. By Todd R. Clear. Albany, NY: 
State University of New York Press, 1994. Pp. 242. 
$24.95. 


An Introduction to the Sociology of Juvenile Delin- 
quency. By David Musick. Albany, NY: State Univer- 
sity of New York Press, 1995. Pp. 332. $21.95. 

Punishment for Profit: Private Prisons / Public Con- 
cerns. By David Shichor. Newbury Park, CA: Sage 
Publications. Pp. 295. $46 (hard); $21.95 (soft). 
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The Department of Justice has directed the Na- 
tional Institute of Corrections (NIC) to establish 
an Office of Correctional Job Training and Placement 
(OCJTP) to help ex-offenders secure jobs after incar- 
ceration. The effort will fulfill a mandate stated in the 
Violent Crime Control and Law Enforcement Act of 
1994. The OCJTP will work with other Federal, state, 
and local agencies to help ex-offenders become em- 
ployed and also will collaborate with business and 
industry, private and not-for-profit organizations, edu- 
cators, and educational institutions. OCJTP’s func- 
tions will include helping to coordinate the activities 
of the Department of Labor that relate to job training 
and offender placement; providing technical assis- 
tance to state and local employment and training 
agencies; and collecting and disseminating informa- 
tion on the development and implementation of job 
training and placement programs. 


The number of women being arrested and receiving 
long prison sentences for smuggling drugs across an 
international border is increasing significantly, ac- 
cording to an article in the Winter 1995 issue of the 
American Bar Association’s Criminal Justice 
magazine. In fact, women’s participation in such drug 
activity appears to be rising faster than men’s. In 
“Women Drug Couriers,” author Tracy Huling argues 
that national sentencing policies that tie sanctions to 
drug quantities and limit consideration of mitigating 
factors may disparately affect women, who “tend to 
play marginal roles in drug trafficking, have little if 
any prior criminal history, and often are the sole 
caretakers of young children.” Huling’s article is based 
on her interviews with women at Riker’s Island who 
had been arrested at New York City’s John F. Kennedy 
Airport for drug smuggling. 


As of December 1993, Federal agencies employed 
about 69,000 full-time personnel authorized to make 
arrests and carry firearms, according to data provided 
by the agencies in response to a survey conducted by 
the Bureau of Justice Statistics (BJS). Of these 
Federal officers: 40,002 performed duties related to 
criminal investigation and enforcement; 11,073 
worked in corrections, mostly as correctional officers 
in Federal prisons; 7,127 performed duties primarily 
related to police response and patrol; 5,852 performed 
duties related to court operations; and 3,945 had secu- 
rity and protection responsibilities. The largest em- 
ployers of Federal officers, accounting for 58 percent 
of the total, were the U.S. Customs Service (10,120), 
the FBI (10,075), the Bureau of Prisons (9,984), and 
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the Immigration and Naturalization Service (9,466) 
(from the BJS Bulletin, “Federal Law Enforcement 
Officers, 1993,” December 1994). 


According to another Bureau of Justice Statistics 
(BJS) study, at yearend 1993, 34 states and the Fed- 
eral prison system held 2,716 prisoners under sen- 
tence of death, 5.3 percent more than at yearend 1992. 
All had committed murder. Thirty-five (1.3 percent) of 
the persons under a death sentence were women. 
Fifty-five percent of the prisoners under sentence were 
held by states in the South. Half of the inmates sen- 
tenced to death had been sentenced at age 29 or older. 
Ten states executed 38 prisoners during 1993. The 
number of persons executed was seven more than in 
1992 and was the largest annual number since the 
U.S. Supreme Court upheld the constitutionality of 
revised state capital punishment laws in 1976 (from 
the BJS Bulletin, “Capital Punishment 1993,” Decem- 
ber 1994). 


A study funded by the U.S. Department of Justice’s 
National Institute of Justice, Weapon-Related Vic- 
timization in Selected Inner-City High School Sam- 
ples, found that one in five inner-city students 
surveyed (one in three males) had been shot at, 
stabbed, or otherwise injured with a weapon at or in 
transit to or from school in the past few years. Two- 
thirds personally knew someone who carried a weapon 
to school and one in four reported carrying weapons 
while in school. Two-thirds personally knew someone 
who had been shot at, stabbed, or otherwise assaulted 
while in school. A third agreed or strongly agreed that 
“there is a lot of violence in this school.” Findings were 
derived from responses to surveys completed by 1,591 
students in 10 inner-city public high schools in Cali- 
fornia, Louisiana, New Jersey, and Illinois. 


The American Correctional Association (ACA) 
recently published the 1995 edition of the Directory of 
Juvenile and Adult Correctional Departments, Institu- 
tions, Agencies, and Paroling Authorities. The direc- 
tory includes information on U.S. and Canadian 
provincial, state, and federal correctional systems. It 
lists the names, addresses, and telephone numbers for 
administrators in more than 4,000 adult and juvenile 
state correctional departments, institutions, pro- 
grams, and probation and parole/aftercare services. 
The directory also includes statistical summaries on 
adult inmate populations in institutions, the inmate 
population over 55, and more. For more information, 


call ACA’s customer service deparment at 1-800-825- 
2665. 
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